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The  President’s  Letter 


To  THE  Members  of  the  Federal  Communications  Bar  Association: 

The  Twentieth  Year,  1956,  since  the  organization  of  our  Association 
has  been  quite  an  active  year,  not  only  for  your  OflBcers,  but  also  for  the 
Executive  Committee  and  numerous  other  Committees,  as  well.  Our 
Association  now  numbers  more  than  six  times  the  membership  which  it 
had  in  the  Spring  of  1937.  As  a  consequence  of  our  steady  growth,  the 
business  of  your  Association  has  likewise  increased,  not  only  in  volume, 
but  in  the  importance  of  the  many  matters  which  it  handles. 

I  feel  that  the  Membership  is  interested  in  the  activities  of  our  As¬ 
sociation;  for  this  reason,  I  am  setting  forth  some  of  the  more  important 
activities  in  which  we  have  been  engaged  since  the  beginning  of  the 
year. 

1.  Early  in  the  year,  1  asked  the  Treasurer,  Mr.  Schellenberg,  and 
the  auditor  to  prepare  a  budget  based  upon  the  expenses  and 
the  income  of  our  Association  over  the  past  few  years.  Because 
of  the  anticipated  loss  in  revenue  which  had  previously  been 
received  from  the  Annual  Outing,  it  appeared  that  we  would 
operate  in  the  red  and  be  forced  to  dip  into  our  savings.  Mr. 
Schellenberg  and  the  auditor  submitted  detailed  analyses  of  the 
past  income  and  expenses.  The  Executive  Committee  authorized 
Mr.  Willis  to  expend  up  to  $2,600  per  year  for  publishing  the 
Journal.  Other  matters  were  likewise  budgeted,  and  your  Of¬ 
ficers  and  the  Committee  have  attempted  to  operate  within  this 
budget.  However,  it  was  necessary  for  the  Executive  Committee 
to  recommend  that  the  annual  dues  be  increased  from  $5.00  to 
$7.50  to  prevent  an  operating  deficit. 

2.  A  Special  Committee  looking  toward  the  revision  of  the  Canons 
of  Ethics  of  our  Association  was  undertaken  during  this  past 
Spring.  Our  Professional  Ethics  and  Grievances  Committee, 
headed  by  Mr.  Eliot  C.  Lovett,  Chairman,  has  given  study  to 
this  subject.  Since  many  of  the  matters  also  involve  questions  of 
practice  and  procedure,  the  subject  is  now  under  study  by  the 
Practice  and  Procedure  Committee,  headed  by  Mr.  Vernon  L. 
Wilkinson,  Co-Chairman,  Broadcast  Section,  and  Mr.  Daryal 
A.  Myse,  Co-Chairman,  Non-Broadcast  Section. 

3.  For  the  past  several  years,  Mr.  Benedict  P.  Cottone  has  been 
Chairman  of  a  Special  Committee  on  the  Revision  of  the  Com- 
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mission’s  Rules,  Part  I.  A  great  deal  of  time  and  work  have  been 
devoted  by  Mr.  Cottone  and  the  members  of  his  Committee  to 
this  important  subject.  The  Commission  has  recently  announced 
a  Proposed  Rule  Making  Procedure  covering  this  matter.  In 
order  to  acquaint  the  Members  of  our  Association  and  others 
with  the  changes  which  are  proposed  to  be  made,  a  Seminar  has 
been  scheduled  for  November  30th.  Mr.  Cottone,  the  members 
of  his  Committee,  members  of  the  F.C.C.  staff,  and  others,  will 
participate. 

4.  Because  of  the  volume  of  work  handled  by  a  number  of  our 
Committees,  Mr.  Ted  Baron  and  his  Committee  on  Revision  of 
the  Constitution  and  By-Laws  were  requested  to  study  this  sub¬ 
ject.  This  Committee  recently  submitted  to  your  Executive  Com¬ 
mittee  a  recommendation  that  the  permanent  members  of  the 
Practice  and  Procedure  Committee  be  increased  from  six  to 
twelve;  the  permanent  members  of  the  Committee  on  Relations 
with  the  Courts  be  increased  from  six  to  twelve;  and  the  perma¬ 
nent  members  of  the  Annual  Outing  Committee  be  likewise  in¬ 
creased  from  six  to  twelve.  The  Executive  Committee  recently 
adopted  this  recommendation  and  proper  notices  will  go  out 
before  the  next  Annual  Meeting  so  that  this  question  may  be 
presented  to  and  voted  upon  by  the  Membership  at  its  next 
Annual  Meeting. 

5.  The  Committee  on  Relations  with  the  Courts,  Mr.  J.  Roger 
WoUenberg,  Chairman,  has  also  had  an  active  year.  In  June, 
Mr.  WoUenberg  attended  the  Judicial  Conference  of  the  District 
of  Columbia  Circuit  as  a  representative  of  our  Association.  He 
and  his  Committee  have  also  held  conferences  with  the  Court 
with  respect  to  certain  contemplated  changes  in  the  Court’s  Rules 
and  other  related  matters. 

6.  The  Annual  Outing  Committee,  of  which  Mr.  Harold  E.  Mott 
is  Chairman,  has  handled  the  problem  of  the  Annual  Outing  in 
a  very  satisfactory  and  successful  manner.  Early  in  the  year,  it 
became  apparent  that  we  would  have  to  change  the  location,  as 
weU  as  the  format,  of  our  Annual  Outing.  Your  Executive  Com¬ 
mittee  determined  in  the  spring  that  it  would  be  desirable  to  hold 
the  Annual  Outing  at  Congressional  Country  Club  on  October  2, 
1956.  'The  result  was  a  highly  enjoyable  Outing  and  a  financial 
success. 

7.  Your  Annual  Banquet  and  Annual  Meeting  Committee,  of  which 
Mr.  Reed  Miller  and  Mr.  Eugene  L.  Burke,  respectively,  are 
Chairmen,  are  now  at  work  making  preparations  for  the  next 
Annual  Meeting  and  Banquet,  which  the  Executive  Committee 
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has  determined  will  be  held  on  January  11th  at  the  Sheraton 
Park  Hotel  in  Washington.  You  will  be  advised  of  the  details 
of  these  meetings  shortly. 

I  am  deeply  grateful  to  the  Officers  of  the  Association,  the  Members 
of  the  Executive  Committee,  and  to  all  Members  of  our  Standing  and 
Special  Committees,  as  well  as  the  Membership,  for  the  sincere  coopera¬ 
tion  which  they  have  given  me  this  year.  I  am  likewise  deeply  apprecia¬ 
tive  of  the  many  suggestions  which  I  have  received  during  the  year,  all 
of  which  have  l^n  quite  helpful  to  me,  and,  I  am  sure,  have  done  much 
to  assure  the  successful  operation  of  our  Association  during  its  Twentieth 
Year.  I  invite  the  Members  to  continue  to  make  suggestions  at  any  time, 
so  that  our  Association  may  continue  to  grow  and  operate  in  the  best 
interests  of  its  Members. 
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American  Bar  Association’s  Program  for 
Improvements  in  Administrative 
Procedure  and  Practice 

By  Donald  C.  Beelar* 

An  analysis  of  the  impact  on  the  Federal  Communications  Commis¬ 
sion,  its  procedures  and  practice  before  it  of  the  ABA’s  program  for  im¬ 
provements  in  administrative  procedure  and  practice  requires  an  outline 
of  the  various  subjects  included  in  the  program  and  the  status  of  its 
legislative  implementation. 

The  ABA  program  is  expressed  in  seven  detailed  resolutions  covering 
some  eight  pages.  The  subjects  of  principal  interest  to  those  practicing 
before  the  Commission  are  Resolutions  2,  3,  and  5.  Resolution  2  seeks 
the  adoption  of  a  Code  of  Federal  Administrative  Procedure  which 
would  supersede  the  Administrative  Procedure  Act  of  1946.  Resolu¬ 
tion  3  proposes  establishing  an  independent  OflFice  of  Federal  Admin¬ 
istrative  Practice  which  would  perform  three  functions;  namely,  admin¬ 
ister  the  Code  of  Federal  Administrative  Procedure  at  inter-agency  level, 
administer  the  Hearing  Commissioner  program,  replacing  the  present 
Trial  Examiner  and  Civil  Service  Commission  set-up,  and  establish  a  legal 
career  system  for  Government  lawyers.  Resolution  5  contemplates  legis¬ 
lation  on  the  admission  and  control  of  practice  before  the  several  agencies 
including  a  provision  for  lay  representation  in  matters  not  involving 
legal  services  or  advice. 

Space  does  not  permit  any  summary  of  the  above  identified  resolu¬ 
tions,  copies  of  which  have  been  widely  distributed  or  can  be  obtained. 
The  resolutions  referred  to  consist  of  detailed  statements  of  principles  and 
objectives  intended  to  govern  the  scope  and  content  of  implementing 
legislation.  It  is  generally  known  but  worth  repeating  here  that  the  ABA 
program  as  recommended  by  the  Special  Committee  on  Legal  Services 
and  Procedure,  called  herein  “Sellers  Committee,”  was  adopted  by  the 
House  of  Delegates  on  February  20,  1956.  Pursuant  to  this  action  the 
Sellers  Committee  was  authorized  to  draft  legislation  and  to  appear  be¬ 
fore  Congress  to  advocate  the  adoption  of  such  legislation, 

•  Member  of  Executive  Committee,  Federal  Communications  Bar  Association; 
Member  of  the  ABA’s  Special  Committee  on  Legal  Services  and  Procedure  and  Chair¬ 
man  of  its  Subcommittee  on  Resolution  3;  Vice-Chairman  of  the  ABA  Section  of 
Administrative  Law  and  past  Chairman  of  the  District  of  Columbia  Bar  Association’s 
Special  Committee  on  the  Hoover  Commission. 
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The  Sellers  Committee  operating  through  five  Advisory  Groups  has 
prepared  drafts  of  bills  for  introduction  early  in  the  next  Congress.  This 
program,  in  terms  of  legislation,  is  expected  to  include  the  following  bills 
which  will  concern  practice  before  the  F.C.C.: 

A  bill  to  create  an  OflBce  of  Federal  Administrative  Practice  as  an 
independent  agency;  establishment  and  administration  of  a  Hearing  Com¬ 
missioner  system  for  conduct  of  agency  proceedings;  the  establishment 
and  administration  of  a  system  for  the  admission  and  control  of  practice 
before  Federal  agencies  and  the  regulation  of  lay  representation  and  the 
establishment  of  a  legal  career  system  for  attorneys  in  Government 
practice. 

These  subjects  are  expected  to  be  covered  in  one  comprehensive 
bill.  The  second  bill  will  be  that  submitted  as  a  Code  of  Federal  Ad¬ 
ministrative  Procedure  to  supersede  the  Administrative  Procedure  Act. 
Other  bills  being  drafted  by  the  Sellers  Committee  have  to  do  with  the 
creation  of  one  or  more  specialized  courts  and  with  the  military  legal 
services  and  organization  in  the  Defense  Department,  Resolutions  4 
and  6. 

The  bill  to  establish  an  OfiBce  of  Federal  Administrative  Practice 
and  for  other  purposes  should  be  available  for  introduction  or  distribution 
shortly  after  the  first  of  the  year.  This  legislation  should  not  greatly 
affect  the  conduct  of  matters  before  the  F.C.C.  The  need  for  a  centralized 
oflBce  concerned  generally  with  matters  of  procedure  and  practice  is 
widely  acknowledged  within  and  out  of  Government  and  is  a  proposal 
which  should  find  wide  support  from  lawyers  engaged  in  administrative 
practice.  The  Hearing  Gommissioner  program  is  intended  to  bring  about 
improvements  which  are  generally  acknowledged  to  be  desirable  in  the 
Hearing  Officer  position.  Under  the  proposed  legislation  incumbent  Trial 
Examiners  would  become  Hearing  Commissioners  and  administration  of 
the  program  would  be  transferred  from  the  Civil  Service  Commission  to 
the  independent  Office  which  would  give  this  program  specialized  direc¬ 
tion  and  supervision.  There  would  be  but  one  grade  of  Hearing  Commis¬ 
sioners  and  the  position  would  be  up-graded  to  GS-18.  Appointments  to 
agencies  would  be  made  by  the  Director  of  the  independent  OflBce  ac¬ 
cording  to  certain  procedures  specified  and  upon  consultation  with  the 
agency  concerned. 

The  part  of  this  bill  covering  representation  would  provide  for  cen¬ 
tralized  admission  to  practice  but  presumably  permit  registration  or 
enrollment  before  particular  agencies,  would  assure  attorney  representa¬ 
tion  in  matters  involving  legal  services  including  proceedings  subject  to 
judicial  review  and  would  otherwise  provide  for  the  more  orderly  regula¬ 
tion  of  agency  practice.  Although  this  legislation  would  involve  certain 
changes  in  admission  and  practice  before  the  F.G.G.  and  improvements 
in  its  recognition  of  attorneys  in  the  conduct  of  matters  before  it,  most 
of  such  changes  would  be  recognized  as  meritorious  and  worthwhile. 
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Legislation  inaugurating  a  legal  career  service  for  Government  law¬ 
yers  is  me  part  of  this  bill  which  would  require  most  changes  by  the  F.C.C. 
This  subject  is  only  partially  covered  by  die  Civil  Service  Commission  so 
that  in  principal  features  it  would  be  a  new  program  which  would  be 
totally  administered  by  the  newly  created  independent  Office.  This  pro¬ 
gram  is  designed  to  bring  about  an  improvement  in  Government  legal 
positions  and  services  and  to  put  an  agency’s  legal  stafF  on  a  professional 
basis  substantially  comparable  to  that  private  practice.  All  lawyers  per¬ 
forming  legal  functions  would  be  brought  within  the  career  service 
excepting  the  General  Counsel  and  two  top  assistants.  All  members  of  the 
legal  stsfi  of  the  Commission  excluding  only  Commissioner  assistants, 
review  staff  and  Hearing  Commissioners  would  be  brought  under  the 
professional  supervision  of  the  General  Counsel.  Such  legal  staff  organiza¬ 
tion  exists  in  other  departments  and  agencies  and  this  change  in  the  F.C.C. 
does  not  require  returning  to  the  former  organization  of  die  Commission 
on  a  professional  basis.  In  other  words,  the  integration  of  the  legal  staff 
can  be  accomplished  without  statutory  revision  or  reassignment  of  legal 
personnel  but  appointments,  performance,  and  supervision  of  all  attorneys 
except  those  excluded  would  be  the  responsibility  of  the  General  Counsel. 

The  second  major  bill  of  interest  to  FCBA  members  is  the  new  Code 
of  Federal  Administrative  Procedure  which  is  designed  to  improve  and 
make  more  adequate  public  information  requirements  relating  to  rule- 
making  and  adjudication,  improve  the  administrative  rule-making  proc¬ 
esses  and  procedures  and  the  hearing  and  decisional  processes  as  well  as 
to  make  judicial  review  more  effective.  The  work  of  drafting  the  new 
Code  was  given  initially  to  the  Administrative  Law  Section  of  the  ABA 
whose  report  was  forwarded  October  29,  1956,  to  the  Subcommittee  on 
Resolution  2  of  the  Sellers  Committee.  Wide  distribution  was  given  to 
the  October  29  draft  and  open  meeting  was  held  by  the  Subcommittee 
on  Resolution  2  on  December  1,  1956.  As  of  this  writing,  it  is  not  possible 
to  forecast  the  significant  changes  since  the  drafting  of  the  bill  is  not 
presently  completed.  It  may  be  forecast,  however,  diat  the  new  Code 
will  not  greatly  change  procedures  before  the  F.C.C.  since  several  of 
the  more  significant  changes  are  substantially  in  accord  with  the  organi¬ 
zation  and  procedures  made  applicable  to  the  F.C.C.  under  the  Mc¬ 
Farland  Act.  Other  than  this,  the  new  Code  as  applied  to  the  F.C.C. 
practice  is  expected  to  delete  several  exemptions,  to  shift  rate-making 
from  rule-making  to  adjudication  and  broaden  judicial  review. 

In  summary,  it  will  be  remembered  that  the  ABA  program  on  admin¬ 
istrative  practice  is  a  very  comprehensive  program  whi^  followed  the 
reports  of  the  President’s  Conference  and  of  the  Hoover  Commission 
pubhshed  in  March  1955.  The  ABA  made  a  detailed  and  independent 
evaluation  of  these  recommendations  and  adopted  the  above  outlined 
program  for  submission  to  the  next  Congress.  'This  program  is  one  of  the 
three  top-drawer  programs  of  the  ABA. 
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Publication  of  G)mmission  Decisions 

The  following  letter  was  addressed  by  President  Sutton  to  Chairman 
McConnaughey  on  November  20,  1956: 

Dear  Mr.  Chairman: 

At  a  meeting  of  the  Executive  Committee  of  the  Federal  Communi¬ 
cations  Bar  Association  held  on  November  16th,  a  Motion  was  adopted 
to  make  certain  inquiries,  as  follows: 

“THAT,  the  President  be  authorized  and  directed  to  send  a  letter 
to  the  Chairman  and  the  General  Counsel  of  the  Commission  sub¬ 
stantially  as  follows: 

‘Reference  is  made  to  the  Public  Notice  of  November  15,  1956, 
subject:  “FCC  to  Initiate  Current  Publication  of  Documents  in 
Weekly  Subscription  Service  on  January  11,  1957”. 

The  Executive  Committee  of  this  Association,  upon  a  pre¬ 
liminary  consideration  of  the  matter,  recognizes  that  die  proposal 
has  substantial  merit.  To  assist  the  Association  in  further  evalu¬ 
ating  the  proposal,  we  desire  to  be  informed  on  the  following 
questions: 
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‘1.  Will  the  GPO  publication  date  be  the  date  of  “Public  An¬ 
nouncement  for  purposes  of  protest,  rehearing  or  appeal”? 

‘2.  What  will  be  the  maximum  delay  between  the  date  of  post¬ 
ing  and  the  date  of  the  GPO  publication? 

‘3.  Will  the  page  size  and  print  of  the  GPO  publication  be 
such  as  to  permit  physical  incorporation  of  GPO  printed 
initial  decisions  and  final  decisions  in  the  printed  appeal 
records?  If  so,  will  private  parties  be  given  opportunity 
to  pay  for  an  override  of  fifty  copies  of  the  original  printing 
of  such  decisions? 

‘4.  What  will  be  the  delay  between  release  of  initial  decisions 
and  the  eventual  GPO  printing? 

‘5.  What  practice  and  procedure  will  be  instituted  to  assure 
that  the  parties  in  a  case  will  be  advised  as  to  the  Com¬ 
mission’s  decision  at  or  before  its  release  to  the  public  or 
on  or  before  information  thereof  is  made  available  to  any¬ 
one  other  than  the  parties  to  the  case?* 

“We  will  await  with  interest  your  early  reply  to  the  above  questions, 
and  be  assured  of  our  willingness  to  cooperate  in  making  this  pro¬ 
posal  effective  and  acceptable  to  the  Commission  and  interested 
persons.” 

Sincerely  yours, 

GEO.  O.  SUTTON 

President 


Following  is  the  text  of  the  Commission’s  reply,  dated  December 
7,  1956: 

Dear  Mr.  Sutton: 

“This  will  acknowledge  your  letters  of  November  20,  addressed  to 
our  Chairman,  George  G.  McConnaughey,  and  our  General  Counsel, 
Warren  E.  Baker,  in  connection  with  our  plans  to  initiate  current  publica¬ 
tion  of  F.C.C.  documents  including  decisions. 

‘Here  are  the  answers  to  your  questions  seriatim: 

‘1.  The  G.  P.  O.  publication  date  will  not  be  the  date  of  public 
announcement  for  purposes  of  protest,  rehearing  or  appeal. 

‘2.  Normally  we  anticipate  that  there  will  be  a  delay  of  about 
a  week  between  the  date  of  posting  and  G.  P.  O.  publication. 
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Some  circumstances  may  produce  a  delay  of  as  much  as  two 
weeks  but  we  do  not  anticipate  any  longer  delays.  The  plan  is 
to  have  material  go  to  the  Printer  the  day  after  the  decisions 
are  released  and  &e  Printer’s  schedule  calls  for  approximately 
a  week  before  the  final  copy  is  printed  and  distributed.  Any 
particular  matter,  however,  may  miss  one  week’s  delivery  to 
the  Printer  and  have  to  wait  untQ  the  next  week. 

’3.  The  plan  is  to  have  the  size  and  print  of  the  C.  P.  O.  publications 
conform  to  our  present  printed  bound  volumes  which  we  under¬ 
stand  will  be  acceptable  in  printed  appeal  records.  In  the  past, 
the  Superintendent  of  Documents  has  accepted  advance  orders. 
We  know  of  no  change  in  that  policy,  but  the  actual  arrange¬ 
ments  must  be  made  with  him.  Without  an  advance  order, 
there  may  not  be  large  quantities  available  for  sale.  We  know 
of  no  reason  why  this  office  should  object  to  orders  being  placed 
with  the  Superintendent  of  Documents. 

‘4.  Initial  decisions  by  examiners  will  not  be  printed  until  after 
they  become  final,  and  then  the  delay  will  be  between  one  and 
two  weeks  for  printing. 

‘5.  'There  is  no  plan  to  change  the  arrangements  under  which  the 
parties  and  dieir  counsel  are  sent  decisions  when  the  decisions 
are  released.  'The  Commission  practice  is  not  to  send  out 
copies  of  the  decisions  to  the  parties  so  as  to  provide  them  with 
the  text  in  advance  of  the  copies  being  released  to  the  press 
and  posted.’ 

“We  appreciate  your  willingness  to  cooperate  and  hope  you  will 
let  us  know  if  there  are  any  points  on  which  you  feel  we  can  benefit 
from  a  mutual  discussion.” 

Very  truly  yours, 

MARY  JANE  MORRIS 

Secretary 
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Recent  Court  and  Agency  Decisions* 

Censorship— Pennsylvania  Supreme  Court  Holds  Words  "Obscene/' 
"Indecent,"  and  "Immoral"  Too  Vague  to  Establish  An  Enforceable 
Standard.  Hallmark  Productions,  Inc.  v.  Carroll,  384  Pa.  348  (1956). 

Early  in  1950,  the  State  Board  of  Censors  rejected  a  film  entitled 
“Wild  Weed,”  as  being  immoral,  indecent,  and  tending  to  corrupt  morals. 
In  1951,  the  same  picture  was  submitted  with  the  title  “Devil’s  Weed” 
and  was  subsequently  rejected  for  identical  reasons.  The  picture  was 
submitted  a  third  time  with  the  title,  “She  Should’a  Said  No!”  In  1953, 
for  the  third  time,  the  Board  decided  that  the  film  was  still  unfit  for 
projection  in  the  state. 

The  Pennsylvania  Motion  Picture  Censorship  Act  of  May  15,  1915, 
prohibits  the  showing  of  motion  pictures  which  are  “obscene,  indecent, 
immoral  or  sacrilegious.”  Citing  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Burstyn,  Inc.  v.  Wilson,  343  U.S.  495,  wherein  it 
was  decided  that  the  word  “sacrilegious”  established  a  too  vague  and 
indefinite  standard  for  enforcement  and  was  therefore  in  violation  of  the 
constitutional  guarantee  of  freedom  of  speech,  the  Pennsylvania  court 
holds  that  the  Pennsylvania  statute  was  similarly  defective  because  of 
its  failure  to  lay  down  a  standard  which  was  not  vague  or  indefinite. 
Thus,  the  majority  opinion  holds  the  words,  “obscene,”  “indecent,”  and 
“immoral”  to  be  incapable  of  judicial  enforcement. 

In  a  vigorous  dissenting  opinion.  Judge  Musmanno  terms  the  majority 
opinion  an  “interesting  legal  travelogue”  but  opines  that  it  did  not 
decide  the  real  issue  in  the  case.  The  dissenter  feels  that  the  only 
question  is  whether  or  not  the  particular  motion  picture  should  be  shown 
in  the  State  of  Pennsylvania,  and  attempts  to  distinguish  the  instant  case 
from  the  Burstyn  case  by  holding  to  the  view  that  standards  of  decency 
and  immorahty  “are  not  so  inextricably  interwoven  with  those  of 
sacrilegiousness  that  they  cannot  stand  alone.” 

Censorship— Power  of  Maryland  Board  to  Order  Deletion  of  Portion 
of  Film  as  "Tending  to  Incite  Crime"  Sustained.  United  Artists 
Corporation  v.  Goldstein  (Baltimore  City  Court,  May  10,  1956). 

Complainant  here  appealed  from  a  decision  of  the  Maryland  State 
Board  of  Motion  Picture  Censors  which  ordered  the  elimination  of  a 
less  than  2-minute  scene  from  the  motion  picture,  “The  Man  with  the 
(Jolden  Arm.”  This  scene  dealt  with  the  preparation  for  and  administra¬ 
tion  of  a  narcotic  intravenously  into  the  arm.  The  Board,  in  censoring 

•Jerome  H.  Heckman  is  editor  of  this  department.  Digests  by  Jerome  H. 
Heckmim,  Thomas  J.  Dougherty,  John  A.  Rafter,  and  Julian  Burke. 
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this  portion  of  the  film,  relied  upon  Section  6(a)  of  Article  56(a)  of  the 
Maryland  Code  ( 1955  Supp. )  which  gives  the  Board  power  to  examine, 
approve,  or  disapprove  films  and  Section  6(b)  which  defines  what  films 
tend  to  incite  to  crime.  The  Board  found  that  this  segment  of  the  film 
could  have  an  adverse  effect  upon  youths  by  showing  Ae  use  of,  or  the 
methods  of  use  of,  narcotics  or  habit-forming  drugs. 

Petitioners  contended  that  the  Maryland  statute  is  unconstitutional 
under  the  1st  and  14th  Amendments  of  the  Federal  Constitution  as  an 
infringement  of  freedom  of  speech  and  of  the  press.  The  Baltimore 
court,  in  reviewing  pertinent  Supreme  Court  decisions,  notes  that,  while 
in  Joseph  Burstyn,  Inc.  v.  Wilson,  343  U.S.  495,  the  high  court  held  that 
a  statutory 'provision  forbidding  films  that  were  “sacrilegious”  was  un¬ 
constitutional  as  being  vague  and  indefinite,  it  went  on  to  point  out  that 
the  liberties  of  expression  guaranteed  by  the  1st  and  14th  Amendments 
do  not  grant  absolute  freedom  to  exhibit  every  kind  of  motion  picture 
at  all  times  and  in  all  places.  Mentioning  later  decisions  of  the  Supreme 
Court  invalidating  motion  picture  censorship  laws  of  certain  states,  the 
Baltimore  court  finds  that  an  examination  of  these  opinions  reveals  that 
the  censorship  laws  involved  were  ruled  invahd  because  they  contained 
vague  and  indefinite  criteria,  such  as  “immoral,”  “harmful,”  and  “tending 
to  corrupt  morals.” 

Thus,  the  court  reasons  that,  in  view  of  the  express  reservation  in 
the  Burstyn  case,  supra,  censorship  statutes  which  clearly  define  the 
standards  to  be  applied  would  be  upheld  by  the  Supreme  Court.  It 
holds  that  the  present  application  of  Section  6(b)  of  Article  56(a) 
meets  the  “clear  and  present  danger  test”  for  prior  restraints  since  there 
can  be  no  denial  that  the  narcotics  problem  is  of  a  serious  and  urgent 
concern  to  the  entire  country.  For  these  reasons,  the  ruling  of  the  Board 
is  affirmed. 

Common  Carriers— F.C.C.  May  Authorize  Competing  Service  Author¬ 
izations  For  Radio  Communications  Where  Competition  Is  Found 
to  Be  In  Public  Interest.  RCA  Communications,  Inc.  v.  Federal 
Communications  Commission,  —  F.(2d)  —  (D.C.  Cir.,  October  11, 
1956). 

In  a  follow-up  to  the  famed  “Three  Circuits  Case”  of  1953,  the  Court 
of  Appeals  has  sustained  a  Commission  grant  of  authority  to  Mackay 
Radio  and  Telegraph  Company  to  operate  radiotelegraph  circuits  to 
The  Netherlands  and  Portugal,  duplicating  similar  service  offered  by 
RCA  Communications,  Inc.  (RCAC).  The  original  grant  to  Mackay 
(in  the  form  of  a  license  modification)  was  made  by  the  F.C.C.  in  1951, 
but  this  action  was  reversed  by  the  Court  of  Appeals,  91  U.S.  App.  D.C. 
289,  201  F.  (2d)  694  (1952)  and,  in  somewhat  different  form,  by  the 
Supreme  Court  which  vacated  the  appellate  court’s  judgment  widi  in¬ 
structions  to  return  the  case  to  the  Commission,  346  U.S.  ^  (1953). 
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Following  the  standards  set  forth  in  the  Supreme  Court  opinion,  the 
'Commission  received  additional  evidence  to  supplement  the  record  so 
that  it  could  determine  whether  the  competition  to  be  created  by  the 
grant  to  Mackay  was  desirable  as  in  the  pubhc  interest.  This  was 
necessary  since  the  Supreme  Court  ruled  that  the  Commission  erred  in 
holding  that  competition  was  desirable  as  a  matter  of  law  and  national 
pohcy.  In  the  instant  case,  RCAC  contended  that  the  Commission  had, 
in  eflFect,  repeated  its  earlier  error.  Other  RCAC  contentions  were  that 
the  Mackay  grant  had  caused  great  revenue  losses  to  RCAC,  and  that 
it  had  suffered  as  a  result  of  a  violation  of  statutory  procedure  since  the 
Commission  had  ordered  the  Hearing  Examiner  to  certify  the  supple¬ 
mental  portions  of  the  record  without  issuing  an  Initial  Decision. 

The  Court  of  Appeals  here  finds  that  the  Commission  carefully 
reviewed  the  evidence  and  reached  a  reasoned  conclusion  that  the 
pubhc  would  benefit  from  the  competition  engendered  by  the  Mackay 
grant.  It  dismisses  the  procedural  argument  by  noting  that  the  Com¬ 
mission  made  a  proper  finding  that  “due  and  timely  execution  of  its 
functions”  requir^  certification  of  the  record  without  an  initial  decision, 
and  no  specific  exception  was  ever  taken  to  this  finding.  In  affirming 
the  Commission,  the  opinion  states  “It  appears  to  us  that  the  Commis¬ 
sion  has  brought  itself  within  the  requisites  described  by  the  Supreme 
Court  for  a  vahd  order  .  .  .  .” 

Common  Carriers  —  Tariffs  —  Telephone  Company  Cannot  Suspend 
Service  Where  Subscribers  Attach  Privacy  Devices.  Hush-A-Phone 

Corporation  v.  United  States  of  America,  -  F.(2d)  -  (D.C.  Cir., 

November  8,  1956). 

Holding  that  telephone  company  tariffs  aimed  at  prohibiting  the 
use  of  devices  designed  to  afford  oflBce  subscribers  privacy  in  their 
conversations  are  an  “unwarranted  interference  with  the  telephone 
subscriber’s  right  reasonably  to  use  his  telephone  in  ways  which  are 
privately  beneficial  without  being  publicly  detrimental,”  the  U.S.  Court 
of  Appeals  reverses  a  Federal  Communications  Commission  dismissal 
of  a  complaint  filed  by  the  manufacturer  of  the  so-called  Hush-A-Phone 
device.  Hush-A-Phone  had  complained  against  the  prohibitive  tariffs 
filed  by  American  Telephone  and  Telegraph  Company,  twenty-one  of 
its  associated  Bell  Companies  and  many  independent  phone  companies, 
which  tariffs  forbade  attachment  of  any  device  “not  furnished  by  the 
telephone  company”  and  provided  that  upon  violation  of  these  “foreign 
attachment”  provisions,  telephone  service  would  be  suspended  or 
terminated. 

The  Hush-A-Phone  product  is  in  the  nature  of  a  cup-like  device 
which  snaps  on  to  a  telephone  instrument  and  makes  for  privacy  of 
conversation,  office  quiet,  and  a  quiet  telephone  circuit.  The  court 
took  issue  with  a  Commission  conclusion  that  the  device  is  “deleterious 
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to  the  telephone  system  and  injures  the  service  rendered  by  it,”  noting 
that  it  could  “see  no  findings  to  support  these  conclusions,”  and  that 
this  was  the  main  reason  for  reversal. 

Common  Carriers  —Tariff  Provisions— Telephone  Company  May  Sue 
to  Enjoin  Manufacture  and  Distribution  of  Covers  for  Subscribers 
to  Piace  on  Telephone  Directories.  Illinois  Bell  Telephone  Co.  v. 
Miner,  11  III.  App.  (2d)  44,  136  N.  E.  (2d)  1  (1956). 

In  a  case  decided  just  four  months  before  the  Hush-A-Phone 
decision  reported  above,  an  Illinois  Appellate  Court,  ruling  on  a  motion 
to  dismiss  a  telephone  company  complaint  against  a  supplier  of  covers 
for  subscribers  to  place  on  telephone  directories,  reverses  a  lower  court 
which  granted  the  motion  to  dismiss  and,  in  so  doing,  holds  that  a 
telephone  company  “foreign  attachment”  provision  in  a  tariff  is  valid. 
In  this  case,  the  telephone  company  brought  suit  to  enjoin  the  manu¬ 
facture  and  distribution  of  the  telephone  book  covers,  labeling  its  suit 
as  one  to  enjoin  interference  with  contracts.  The  defendants  moved 
to  dismiss  the  telephone  company  complaints  on  the  ground  that  it  did 
not  state  a  cause  of  action  and  the  lower  court  granted  this  motion. 

On  appeal,  the  court  rules  that  telephone  directories  are  telephone 
company  property  and  that  a  tariff  provision  prohibiting  subscribers 
from  attaching  any  equipment  or  apparatus  not  furnished  by  the  tele¬ 
phone  company  to  telephone  company  apparatus  (including  telephone 
books)  is  a  valid  regulation.  The  court  finds  that  plastic  covers  are  a 
“device”  within  the  meaning  of  the  tariff  and  that  providing  these 
devices  and  inducing  telephone  subscribers  to  use  them  is  in  the  nature 
of  committing  a  continuing  trespass  on  property  of  the  telephone  com¬ 
pany  and  is,  therefore,  enjoinable.  The  Illinois  decision,  a  lengthy  one, 
does  not  go  into  whether  or  not  the  tariff  provision  is  reasonable  as  did 
the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  in  the  Hush-A- 
Phone  situation.  This  point  is  apparently  assumed  in  Illinois  so  that 
the  two  cases  now  stand  as  irreconcilable. 

Common  Carriers— Community  Antenna  Television  Operator  Not  A 
Public  Utility  Cfompany  in  California.  Television  Transmission,  Inc. 
V.  Public  Utilities  Commission  of  the  State  of  California,  —  Cal.  (2cl) 
— ,  301  P.  (2d)  862  (1956). 

The  Supreme  Coiut  of  California,  casting  aside  Public  Utilities 
Commission  contentions  that  a  Community  Antenna  Television  operator 
is  in  the  nature  of  a  telephone  corporation  on  the  theory  that  television 
is  merely  an  advanced  form  of  telephony,  here  holds  that  under  the 
California  Public  Utilities  Code,  the  Commission  has  no  jurisdiction 
to  regulate  Community  Antenna  Television  operations.  The  proceeding 
arose  as  a  result  of  complaints  filed  with  the  California  Public  Utilities 
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Commission  by  residents  of  the  area  served  by  Television  Transmission, 
Inc.,  a  CATV  company,  which  residents  alleged  deficiencies  in  the  com¬ 
munity  antenna  service  and  requested  the  Commission  to  make  an  in¬ 
vestigation  and  require  the  remedying  of  these  deficiencies. 

After  a  hearing,  the  Commission,  faced  with  the  necessity  of  finding 
the  Community  Antenna  Television  operator  to  be  either  an  electrical 
corporation,  a  telephone  corporation,  or  a  telegraph  corporation  before 
its  jurisdiction  could  be  asserted  under  the  California  statute,  ruled  that 
the  company  was  a  telephone  corporation  even  though  the  company  did 
not  operate  a  telephone  line.  The  Supreme  Court  finds  that  the  Cali¬ 
fornia  statute  does  not  permit  this  hberal  interpretation  and  notes  that  in 
the  other  states  where  utilities  commissions  have  asserted  authority  over 
Community  Antenna  Television  operations,  the  statutes  involved  per¬ 
mitted  a  broader  scope  of  authority.  In  reaching  its  conclusion,  the 
Commission  notes  that  “Furthermore,  the  service  by  television  as  well  as 
radio  is  more  akin  to  that  of  music  halls,  theatres,  and  newspapers  than 
it  is  to  that  of  either  telephone  or  telegraph  corporations.” 

Copyrights— The  Purpose  of  the  Copyright  Low  Is  Not  to  Protect 
Mere  Mechanical  Skill  But  More  to  Protect  Creation.  Smith  v. 
Muehleboch  Brewing  Company,  139  F.Supp.  176  (W.D.  Mo.  1956). 

The  plaintifF  had  lodged  with  the  Register  of  Copyrights  a  claimed 
unpubhshed  musical  composition,  entitled  “Tic  Toe”  which  was  verbally 
described  as  follows:  “Tic  Toe,  Tic  Toe,  Time  for  Muehlebach,”  scored 
to  notes  “C”  and  “G”  in  the  musical  key  of  “C”.  He  claimed  copyright 
to  both  the  words  and  music  of  such  composition.  The  defendant 
contended  that  the  plaintiflF,  by  merely  lyrically  combining  “Tic  Toe” 
and  “Time  for  Muehlebach”  with  two  notes  in  a  common  musical  scale, 
to  produce  the  sound  and  tempo  of  a  clock  ticking— all  material  in  the 
public  domain— had  not  produced  or  created  anything  distinguishably 
his  own,  which  could  be  properly  copyrighted  as  a  musical  composition. 
PlaintiflF,  admitting  that  the  words  “Tic  Toe”  are  within  the  public 
domain,  nevertheless  argued  that  his  asserted  copyright  should  be  pro¬ 
tected  on  the  theory  “that  the  words  ‘Tic  Toe,  Tic  Toe,  Time  for 
Muehlebach’  have  never  been  used  together,”  and  that,  therefore,  his 
eflFort  was  truly  original. 

The  court,  in  dismissing  the  complaint,  holds  that  the  music  claimed 
for  the  jingle  was  too  simple  to  be  copyrightable— that  it  was  a  mere  copy 
of  what  has  been  in  the  pubhc  domain  of  all  music  for  centuries.  It 
is  noted  that  since  the  sound  could  be  reproduced  by  a  clock,  it  was 
not  fit  material  or  subject  for  copyright.  Further,  the  court  rules  that 
plaintiflTs  jingle  was  merely  the  addition  of  “Time  for  Muehlebach”  to 
the  phonetic  sound,  “Tic  Toe,”  which  denotes  time  itself  and  that,  since 
the  sound  is  not  original,  and  is  the  least  possible  expression  that  could 
be  added  to  the  descriptive  phrase,  it  is  totally  insignificant. 
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Copyrights— Photographer  Has  No  Rights  In  A  Delivered  Photograph 
and  Evidence  Tending  to  Indicate  a  Custom  That  the  Ownership  of 
a  Negative  Is  in  the  Photographer  Is  Inadmissible.  Avedon  v.  Ex- 
stein,  141  F.  Supp.  278  (S.D.N.Y.  1956). 

The  plaintifiF,  a  commercial  photographer,  brought  an  action  for 
damages  for  infringement  of  copyright,  breach  of  contract,  and  inducing 
a  breach  of  contract,  and  for  a  declaratory  judgment  estabhshing  his 
ownership  of  a  photograph,  basing  all  of  these  claims  on  alleged 
unauthorized  use  of  a  photograph  by  the  defendant.  The  plaintiff  had 
been  hired  by  the  defendant  to  photograph  a  specified  subject  to  be 
used  in  an  advertisement  to  be  placed  in  the  New  York  Times.  The 
picture  was  taken  and  used  as  proposed.  Thereafter,  the  plaintiff  was 
paid  for  his  work  and  delivered  the  negative  of  the  print  to  the  defendant. 
The  defendant  then  resold  the  picture  to  be  used  in  other  publications. 

In  the  instant  case,  plaintiff  contended  that  the  resale  was  in 
derogation  of  the  custom  and  usage  prevailing  between  commercial 
photographers  and  advertising  agencies  whereby  it  was  allegedly  under¬ 
stood  and  implied  as  part  of  agreements  that  a  commercial  photographer 
continues  to  be  the  owner  of  all  negatives  of  pictures  taken  by  him. 

Defendant  moved  for  dismissal  of  the  complaint  alleging  a  failure  to 
state  a  cause  of  action.  The  court,  in  quoting  this  motion,  holds  that: 
“Usage  and  custom  cannot  be  set  up  to  oppose  or  alter  a  general  prin¬ 
ciple  or  rule  of  law  and  make  the  legal  rights  or  liabilities  of  the  parties 
other  than  they  are  by  the  common  law,  or  as  fixed  by  the  circumstances 
of  the  transaction.”  In  essence,  the  court  holds  that  the  plaintiff  could 
not  be  allowed  to  offer  evidence  of  custom  and  usage  since  there  was 
nothing  in  the  contract  to  show  that  he  was  owner  of  the  negative. 
The  court  further  holds  that  the  use  of  the  negative  by  the  defendant 
was  not  copyright  infringement  or  a  breach  of  contract. 

Copyrights— Recording  of  Musical  Composition  Is  Not  A  Copy  Within 
Meaning  of  Copyright  Law;  Distribution  of  Such  Records  Is  Not 
Publication  Effective  to  End  Common  Law  Rights.  Miller  v.  Goody, 
140  F.  Supp.  729  (S.D.N.Y.  1956). 

During  1951,  a  record  salesman  procured  certain  recordings  of 
radio  broadcasts  made  by  Glenn  Miller  and  his  orchestra  when  that 
organization  was  broadcasting  for  the  United  States  Army  during  World 
War  II.  The  defendant  salesman  tape-recorded  these  records  and  from 
them  reproduced  new  recordings  which  were  marketed  in  jackets  labeled 
“Major  Glenn  Miller  and  His  A.E.F.  Orchestra,  an  AFN  Presentation.” 

Nine  of  the  13  selections  were  copyrighted  by  various  music  pub¬ 
lishers.  These  publishers  had  each  permitted  die  recording  of  the 
selections  involved,  in  accordance  with  compulsory  provisions  of  the 
copyright  law,  17  U.S.G.  1(e)  and  101(e).  However,  the  defendant 
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neither  filed  the  requisite  notice  of  use,  nor  paid  the  statutory  royalties, 
and  therefore  became  subject  to  statutory  damages  for  infringement. 

The  widow  and  executrix  of  Glenn  Miller’s  estate  joined  with  six 
publishing  companies  who  between  them  owned  the  nine  copyrights 
which  had  been  infringed  and  brought  suit  against  the  defendant,  indi¬ 
vidually,  and  doing  business  as  A.F.N.  Record  Company,  and  against 
various  distributors  who  had  allegedly  bought  infringing  records  from 
the  defendant  and  resold  them  to  the  public. 

By  the  motion  in  issue  here,  the  plaintiff  publishers  were  pressing 
their  action  separately  from  that  of  the  executrix,  and  seeking  summary 
judgment  against  two  of  the  defendant  distributors. 

In  deciding  to  grant  the  defendant’s  cross-motion  for  summary 
judgment  against  the  plaintiffs,  the  court  expressed  reluctance,  but 
noted  that  the  present  copyright  law  does  not  extend  the  penalties 
engendered  therein  to  non-manufacturing  sellers,  for  Congress  did  not 
impose  any  duties  upon  this  group  under  the  mechanical  reproduction 
provisions  of  that  law. 

While  pointing  out  the  apparent  inadequacy  of  the  law  in  this 
regard,  the  court  nevertheless  holds  that:  “Where  the  legislative  man¬ 
date  is  clear,  as  is  the  case  here,  judges  are  bound  to  follow  the  law 
scrupulously  regardless  of  personal  preference,  and  the  rule  of  strict 
adherence  to  the  statute  is  never  so  necessary  as  where  the  legislature 
has  established  what  it  considered  to  be  a  comprehensive  regulatory 
scheme  as  it  did  in  the  case  of  mechanical  reproduction  of  music.  For 
a  judge  to  attempt  to  qualify  or  amplify  the  rights  Congress  delineated 
in  such  detail  would  be  both  imprudent  and  improper.” 

Labor  Relations— NLRB  Jurisdiction— NLRB  Has  Jurisdiction  to  Order 
an  Election  for  the  Formation  of  a  Unit  where  Educational  Institu¬ 
tion  Operates  Commercial  Radio  and  Television  Stations.  South 
Bend  Broadcasting  Corp.,  116  NLRB  No.  146  (Sept.  25,  1956). 

A  union  of  radio  engineers  petitioned  the  Board  to  order  an  elec¬ 
tion  looking  towards  establishment  of  a  unit  for  bargaining  purposes. 
The  employers  (corporations  of  which  Notre  Dame  University  owned 
all  the  stock)  contended  that  the  Board  should  not  exercise  jurisdiction 
because  an  educational  institution  was  involved. 

In  rejecting  the  employers’  contention  and  ordering  an  election, 
the  Board  points  out  that  despite  the  fact  that  the  corporations  are 
owned  by  a  university,  the  stations  involved  are  run  as  “commercial 
enterprises  and  have  not  been  used  by  the  University  for  formal  instruc¬ 
tional  purposes  in  connection  with  its  courses  of  study.”  The  Board 
finds  most  of  the  employees  involved  appropriate  for  the  constitution 
of  a  unit  although  so-called  “switcher-directors”  are  excluded  as  being 
primarily  program,  rather  than  technical,  employees. 
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Labor  Relations  —  Bargaining  Unit  — Talent  Employees'  Election  to 
Join  Announcers  Unit  Upheld.  Triangle  Publications,  Inc.,  115 
N.L.R.B.,  No.  141  (1956). 

Triangle  Publications,  Inc.,  operates  WFIL,  WFIL-FM  and  WFIL- 
TV  in  Philadelphia.  In  1948,  the  Union  (AFTRA)  and  the  Employer 
entered  into  a  contract,  pursuant  to  an  election  agreement  and  consent 
election,  covering  staflF  announcers  of  the  Employer.  Thereafter,  in  1953, 
the  Employer  and  the  Union  entered  into  another  consent  election  agree¬ 
ment  which  established  a  bargaining  unit  of  both  announcers  and  talent 
employees.  However,  the  agreement  provided  that  only  talent  em¬ 
ployees  were  eligible  to  vote  in  this  election.  A  majority  of  the  talent 
employees  indicated  their  desire  to  be  represented  by  the  Union  in  this 
enlarged  bargaining  unit  of  both  announcers  and  talent  employees.  The 
N.L.R.B.  issued  a  certification  to  this  effect  on  November  27,  19M.  There¬ 
after,  the  Union  and  the  Employer  entered  into  contract  negotiations 
covering  both  these  groups  of  employees.  However,  an  agreement  was 
never  reached,  and  in  1954  the  Employer  questioned  the  Union’s  status 
as  to  the  talent  employees,  and  refused  to  bargain  any  further  with  the 
Union  regarding  these  employees. 

On  January  6,  1955,  the  Employer  filed  the  instant  petition  request¬ 
ing  the  Board  ( 1 )  to  find  that  the  talent  employees  were  a  unit  separate 
from  the  announcers,  and  (2)  to  disregard  the  consent  election  agree¬ 
ment  and  election  which  resulted  in  a  merger  of  the  two  groups  of  em¬ 
ployees.  In  the  alternative,  the  Employer  urged  the  Board  to  direct 
another  self-determination  election  among  these  talent  employees. 

In  refusing  the  Employer’s  requests,  and  granting  the  Union’s  motion 
to  dismiss,  the  Board  finds  that  even  though  there  were  certain  differ¬ 
ences  in  the  duties  and  working  conditions  between  the  talent  employees 
and  the  announcers,  these  differences  were  not  such  as  would  overbalance 
the  “strong  community  of  interest  among  all  employees  appearing  regu¬ 
larly  or  frequently  before  the  microphone.”  Therefore,  the  Board  holds 
that  the  bargaining  unit,  as  it  is  established  by  the  consent  election  agree¬ 
ment  and  subsequent  election,  did  include  both  groups  of  employees. 

With  regard  to  the  Employer’s  alternative  request  that  the  talent 
employees  again  be  given  an  opportunity  to  vote  as  to  whether  or  not 
they  wanted  to  be  represented  in  the  joint  unit,  the  Board  holds  that  “by 
virtue  of  the  prior  consent  election  they  have  already  been  ‘added’  to  the 
original  contractual  unit  of  staff  announcers,”  and  to  allow  the  Employer’s 
request  would  indirectly  permit  the  decertification  of  a  segment  of  an 
established  bargaining  unit. 

Labor  Relations— Bargaining  Unit— Television  Employees  Entitled  to 
Separate  Election  Before  Being  Combined  With  Radio  Employees 
in  Unit.  Arkansas  Radio  &  Equip.  Co.,  115  N.L.R.B.,  No.  112  (1956). 

In  1952  the  Petitioner-Union  here,  the  IBEW,  became  the  exclusive 
bargaining  representatives  of  the  radio  engineers  and  technicians  em- 
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ployed  at  the  Employer’s  Radio  Station  KARK  in  Little  Rock,  Arkansas. 
At  that  time,  the  Employer  had  neither  the  facilities  or  a  license  for 
television  broadcasting,  and,  therefore,  provisions  for  television  engineers 
or  technicians  were  not  included  in  the  contract  negotiations.  At  the 
conclusion  of  these  negotiations  in  1953,  the  parties  entered  into  an 
agreement  which  recognized  the  Union  as  the  exclusive  bargaining  repre¬ 
sentative  of  only  the  radio  engineers  and  technicians.  In  1954,  tihe  Em¬ 
ployer  obtained  the  facilities  and  hcense  for  television  broadcasting  and 
commenced  operations  in  that  field;  however,  the  Employer  refused  to 
recognize  the  Union  as  the  bargaining  representative  of  the  television 
engineers  and  technicians. 

In  this  proceeding  the  Union  sought  an  election  and  certification  in 
a  unit  which  includea  not  only  the  radio  engineers  and  technicians  but 
also  the  unrepresented  television  engineers  and  technicians.  The  basis 
of  its  request  for  an  election  in  a  single  unit  was  a  Union  contention 
that  both  groups  possessed  similar  skills,  performed  related  duties, 
and  were  subject  to  similar  working  conditions.  The  Employer  sug¬ 
gested  that  it  was  more  appropriate  to  have  two  separate  bargaining 
units,  one  composed  of  the  television  groups  and  the  other  of  the  groups 
of  radio  technicians  and  engineers.  Furthermore,  the  Employer  sug¬ 
gested  that,  in  any  event,  the  heretofore  unrepresented  groups  of  tele¬ 
vision  Employees  should  be  granted  a  self-determination  election  to  de¬ 
cide  if  they  desired  to  be  represented  by  the  Union  in  the  single  bargain¬ 
ing  unit. 

The  majority  of  the  Board  holds  that,  due  to  the  similar  working 
conditions,  sldlls,  and  wage  structure  of  both  groups  of  Employees,^  and 
because  of  the  general  administrative  integration  of  the  Employer’s 
operations,  it  is  more  appropriate  for  both  groups  of  technicians  and 
enMeers  to  be  included  in  a  “single  over-all  unit.”  Also,  the  Board 
finds  that  there  is  no  question  as  to  the  representation  status  of  the  radio 
technicians  and  engineers  and  holds  that  it  is  unnecessary  to  hold  an 
election  for  these  employees.  Relying  on  The  Zia  Company,  108 
N.L.R.B.  1056,  1057,  the  Board  holds  that,  since  the  television  technicians 
and  engineers  had  not  previously  been  represented,  they  should  have  a 
separate  self-determination  election  to  decide  if  they  desire  to  be  included 
in  the  existing  bargaining  unit  represented  by  the  Petitioner. 

One  dissenting  member  opines  that  the  Zia  case,  supra,  applies  only 
where  there  was  an  existing  bargaining  unit  plus  a  non-represented  fringe 
group,  which  was  in  existence  when  the  original  unit  was  established. 
The  dissent  notes  that  it  should  be  only  in  this  situation  that  a  separate 
election  of  the  fringe  groups  before  joining  them  to  the  basic  unit  is 
ordered.  The  dissent  goes  on  to  point  out  that  in  the  instant  proceeding 
the  groups  of  television  technicians  and  engineers  were  not  in  existence 
when  the  original  bargaining  unit  was  established,  but  rather  were  hired 
when  the  Employer  later  expanded  his  operations.  Due  to  the  findings 
that  the  skills  and  duties  of  both  groups  were  similar  and  that  the  Em- 
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plover  did  not  establish  a  separate  plant  but  rather  had  a  single  plant 
wim  integrated  administrative  operations,  the  dissenter  feels  that  the 
groups  of  television  employees  belong  to  the  original  bargaining  unit  as 
an  accretion  to  that  unit.  Since  an  accretion  to  a  unit  automatically  falls 
within  the  scope  of  the  original  bargaining  unit  and  is  not  entitled  to  a 
separate  self-determination  election,  he  contends  that  the  Union  was 
entitled  to  order  an  election  in  the  expanded  unit  rather  than  a  separate 
one  for  the  new  groups. 

Lib«l— Responsibility  to  Print  Full  Retraction,  Waiver  of  Immunity 
to  Disclose  Source  of  Information  by  Newspaper.  Brogan  v.  The 
Passaic  Daily  News,  22  N.J.  139  (1956). 

PlaintifiF  here  appealed  from  a  lower  court  ruling  whereby  he  was 
awarded  a  $1,000  compensatory  damage  judgment,  but  was  denied  puni¬ 
tive  damages  in  connection  with  his  hbel  suit  based  on  a  newspaper 
article.  The  gist  of  the  article  was  that  the  plaintifF  had  engaged  in  a 
fist  fight  wth  one  Stefano  in  a  restaurant  and  bar,  had  knocked  Stefano 
down,  and  had  blackened  his  eye  in  front  of  onlookers.  After  the  article 
appeared,  plaintifF  called  upon  the  editor  of  the  defendant,  presented 
twelve  affidavits  which  indicated  that  the  plaintiff  was  not  at  the  place 
where  the  fight  allegedly  took  place,  and  demanded  a  retraction  of  the 
story.  In  the  lower  court,  defendant  conceded  that  the  article  was  un¬ 
true  and  the  trial  court  ruled  that  it  was  defamatory  per  se. 

Plaintiffs  first  point  of  appeal  was  that  the  lower  court  erred  in 
refusing  to  rule,  as  a  matter  of  law,  that  the  defendant  had  not  retracted 
the  libelous  publication.  Actually,  a  retraction  was  printed,  but  the 
court,  noting  that  a  retraction  is  insufficient  unless  it  is  a  full  and  un¬ 
equivocal  one  which  does  not  contain  lurking  insinuations  or  hesitant 
withdrawals  and  that  the  retraction  here  gave  both  versions  of  the  fight 
( saying  that  the  newspaper  would  look  further  for  all  the  facts  without 
giving  an  apology  for  the  injury  to  plaintiffs  position),  holds  that  reason¬ 
able  men  could  not  disagree  mat  this  was  not  a  retraction  according  to 
the  New  Jersey  statute,  and  therefore  it  was  insufficient  in  law. 

The  second  point  for  appeal  arose  because  of  plaintiff s  contention 
that  the  lower  court  erred  in  ruling  that  the  New  Jersey  statute  would 
apply  to  protect  a  newspaper’s  source  of  information  on  false  and  libelous 
publications,  even  where  mahce  was  alleged,  thereby  prejudicing  plain¬ 
tiff s  claim  to  punitive  damages.  The  statute  says,  in  effect,  that  a  news¬ 
paper  editor  may  not  be  forced  to  reveal  the  source  of  his  information. 
The  court  holds  that  the  statute  is  directory,  not  mandatory,  and  that  a 
newspaper  may  decide  to  reveal  information  thereby  waiving  its  privilege. 
Here,  at  trial,  defendant’s  editor  testified  that  he  received  information 
by  a  “reliable  source’*  and  the  court  holds  that  the  defendant  thereby 
waived  his  privilege  by  voluntary  testimony.  Hence  it  rules  that  de¬ 
fendant  waived  its  statutow  right  and  may  not  foreclose  the  plaintiff 
from  obtaining  information  favorable  to  its  position  to  combat  the  defense 
of  good  faith  and  fair  comment,  and  lack  of  malice. 
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Multiple  Ownership  Rules— Commission's  Rule-Making  Powers. 
United  States  v.  Storer  Broadcasting  Company,  351  U.S.  192  (1956). 

Reversing  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit, 
the  Supreme  Court  upholds  die  power  of  the  Federal  Communications 
Commission  to  adopt  regulations  numerically  limiting  the  number  of 
broadcast  facilities  which  any  one  licensee  may  directly  or  indirectly 
own,  control,  or  operate.  The  Court  of  Appeals  had  held  void  the 
numerical  limitations  of  the  so-called  Multiple  Ownership  Rules  on  the 
ground  that  those  rules  operated  to  deny  to  an  applicant  which  already 
controlled  the  allowable  number  of  stations  a  statutory  right  to  a  “full 
hearing”  under  Section  309(b)  of  the  Communications  Act.  The  Su¬ 
preme  Court  raises,  first,  sua  sponte,  the  question  whether  the  Court  of 
Appeals  had  jurisdiction  to  entertain  Storer’s  petition  to  review  the  Com¬ 
mission’s  order  adopting  the  Rules,  and  holds  that  Storer  had  standing 
to  prosecute  its  case  in  the  courts  as  a  “party  aggrieved  by  a  final  order” 
of  the  Commission.  With  this  threshold  jurisdictional  issue  resolved, 
the  Court  proceeds  to  the  merits  and  holds  that  the  hearing  requirements 
of  Section  309  do  not  withdraw  from  the  Commission’s  general  rule- 
making  power  any  authority  to  adopt  regulations  necessary  for  the  effi¬ 
cient  conduct  of  its  business.  It  is  Aen  noted  that  the  Commission  pro¬ 
vided  procedures  for  obtaining  waivers  and  amendments  of  its  Rules,  and, 
in  the  light  of  the  “flexibility”  provided  by  those  provisions,  the  Court 
holds  the  numerical  limitations  of  the  Multiple  Ownership  Rules  not  con¬ 
trary  to  the  hearing  requirements  of  Section  309.  Mr.  Justice  Harlan 
agrees  with  the  Court  on  the  merits,  but  dissents  from  the  holding  on  the 
jurisdictional  issue.  Mr.  Justice  Frankfurter,  of  opinion  that  Storer  was 
not  a  “party  aggrieved,”  finds  it  unnecessary  to  reach  the  merits  of  the 
case. 

Practice  and  Procedure— Comparative  Hearing— Reconsiderations 
Based  on  Changed  Circumstances.  W.  5.  Butterfield  Theatres,  Inc. 
V.  Federal  Communications  Commission,  237  F.(2d)  552,  (D.C.  Cir., 
1956). 

Relying  heavily  on  its  decision  in  Enterprise  Co.  v.  Federal  Com¬ 
munications  Commission,  the  Court  of  Appeals  holds  that  the  Commis¬ 
sion  abused  its  discretion  in  denying  a  motion  to  reopen  the  record  for 
further  hearing  in  a  comparative  television  case,  where  the  winning 
applicant  had  petitioned  the  Commission  for  modification  of  its  construc¬ 
tion  permit  ten  days  after  the  Commission  had  denied  the  losing  appli¬ 
cant’s  petitions  for  rehearing.  WJR,  The  Goodwill  Station,  Inc.,  was 
granted  a  construction  permit  for  a  television  station  in  Fhnt,  Michigan, 
being  preferred  by  the  Commission  over  W.  S.  Butterfield,  Inc.,  and 
Trebit  Corporation.  Ten  days  after  the  Commission  had  denied  petitions 
by  Butterfield  and  Trebit  for  reconsideration,  WJR  petitioned  the  Com¬ 
mission  for  modification  of  its  construction  permit  to  embody  changes 
from  its  original  proposal  relating  to  transmitter  site,  programming,  and 
studio  location.  Thereupon,  Butterfield  and  Trebit  moved  to  reopen  the 
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comparative  record  and  for  further  hearing.  The  Commission  denied 
those  requests. 

The  court  rules  that,  since  changed  circumstances  occurred  and 
were  revealed  to  the  Commission  at  a  time  when  the  comparative  de¬ 
cision  was  still  open  to  reconsideration— the  time  for  appeal  not  having 
expired,  the  Commission  had  power  to  reopen  the  record  and  hearing 
for  the  purpose  of  reconsidering  the  case  on  a  comparative  basis.  It  is 
then  concluded  that  the  Commission  abused  its  discretion  in  refusing  to 
exercise  that  power  because  the  changes  proposed  by  WJR  went  to  the 
“foundation”  of  the  original  Commission  decision.  The  court  reasons 
that,  in  the  circumstances,  a  refusal  to  reopen  the  record  would  eflEec- 
tively  deprive  the  original  proceedings  of  their  comparative  character. 
In  so  holding,  the  court  rejects  the  Commission’s  argument  in  favor  of 
“administrative  finality”  (a  misnomer,  see  11  F.C.Bar  J.  124),  as  well  as 
its  suggestion  that  the  changes  in  WJR’s  proposal  would  not,  in  any 
event,  significantly  affect  the  comparative  decision. 

Practice  and  Procedure— Protest— A  Prior  Contracting  Party  Has 
Standing  to  Challenge  a  Subsequent  Contract  for  an  Assignment 
Application  to  Other  Parties.  Granik  and  Cook  v.  Federal  Com¬ 
munications  Commission,  234  F.(2d)  682  (D.C.  Cir.,  1956). 

Granik  and  Cook,  appellants,  filed  a  protest  under  Section  309(c)  and 
a  petition  for  reconsideration  under  Section  405  directed  against  a  grant 
by  the  Commission,  without  hearing,  of  an  application  of  one  Esch  to 
assign  the  license  for  Station  WMFJ  to  WMFJ,  Inc.,  intervenor.  Appel¬ 
lants  alleged  in  their  protest  and  petition  that  they  had  an  option  to  buy 
Station  WMFJ  together  with  the  construction  permit,  which  had  been 
issued  to  Tchad,  Inc.,  for  a  television  station  to  operate  on  Channel  2,  at 
Daytona  Beach.  Appellants  had  timely  advised  Esch  that  they  exercised 
their  option.  Thereafter,  Esch  entered  into  the  agreement  to  sell  the 
station  to  intervenor  and  filed  an  assignment  of  license  application  with 
the  Commission.  Granik  and  Cook  requested  the  Commission  to  desig¬ 
nate  the  application  for  hearing  and  to  permit  their  intervention.  They 
advised  the  Commission  they  had  instituted  a  suit  in  the  Florida  courts 
for  specific  performance  and  an  injunction.  The  Commission,  however, 
granted  the  application  without  hearing.  Appellants’  protest  and  petition 
for  reconsideration  followed  and  were  denied  for  lack  of  standing. 

Under  the  novel  circumstances  here  presented,  Granik  and  Cook 
were  held  to  have  standing  to  protest  and  petition  for  reconsideration. 
The  court  notes  that  the  proceedings  on  Esch’s  application  were  calcu¬ 
lated  to  lead  to  action  inconsistent  with  their  interests,  which  were 
known  to  the  Commission.  The  court  states  that  appellants’  position  in 
private  litigation  did  not  remove  them  from  a  position  of  standing  under 
the  Communications  Act  to  challenge  action  adverse  to  their  interests. 
The  court  goes  on  to  state  that  good  faith  and  fair  dealing  bear  upon  the 
public  interest  and  appellants  are  persons  to  present  the  facts  to  the  Com- 
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mission.  Through  their  private  interests,  they  represent  a  factor  afFecting 
the  public  interest,  even  though  their  private  interest,  considered  alone, 
is  not  for  the  Commission  determination. 

In  a  portion  of  the  opinion  not  necessary  for  decision,  the  court 
seems  to  imply  that  the  question  of  whether  or  not  an  assignment  appli¬ 
cation  should  be  granted  does  not  depend  alone  upon  the  qualifications 
of  the  assignee,  but  in  part  upon  the  qualifications  of  the  assignor.  This 
portion  of  the  opinion  seems  inconsistent  with  Section  310  of  the  Act. 

Practice  and  Procedure— Rule  Making  and  Intervention— It  Was 
Within  Commission's  Discretion  to  Deny  the  Institution  of  a  Freeze 
On  VHF  Construction  Permits  at  the  Instance  of  UHF  Stations. 
Coastal  Bend  Television  Company  v.  Federal  Communications  Com¬ 
mission,  234  F.(2d)  686  (D.C.  Cir.,  1956). 

In  an  en  banc  opinion  written  by  Judge  Washington  [Judge  Bazelon 
concurring  in  result],  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  affirms  a  Federal  Communications  Commission  refusal  (1)  to 
allow  intervention  to  UHF  operators  in  comparative  hearings  involving 
cities  where  deintermixture  petitions  had  been  filed;  and  (2)  to  grant 
stays  of  the  comparative  hearings  for  VHF  construction  permits  pending 
final  action  on  deintermixture.  Prior  to  this  opinion  on  the  merits,  the 
Commission  in  Coastal  Bend  Television  Company  v.  Federal  Communi¬ 
cations  Commission,  231  F.(2d)  498,  noted  in  15  F.  C.  Bar  J.  26,  had 
denied  the  UHF  petitioners’  requests  for  stays. 

The  court  notes  that  it  adheres  to  the  view  taken,  with  one  dissent, 
by  the  panel  of  the  court  which  denied  motions  for  stays.  It  states  that 
the  Commission’s  decision  to  retain  the  1952  allocation  of  television 
channels  was  well  within  its  statutory  authority  and  that  its  decision  was 
based  upon  the  Commission’s  finding  that  the  VHF  stations  involved 
in  the  hearing  process  would,  when  instituted,  bring  additional  television 
service  to  a  significant  number  of  people.  It  notes  that  there  would  be 
a  loss  to  the  public  if  VHF  competition  should  destroy  existing  UHF 
stations  but  that  that  type  of  question  was  one  Congress  committed  to 
the  discretion  of  the  agency.  It  states  that  so  long  as  the  Commission’s 
action  in  such  an  area  of  discretion  has  a  reasonable  factual  and  legal 
basis,  the  court  may  not  overturn  it.  The  court  goes  on  to  state  that 
it  should  not  compel  the  Commission  to  delay  existing  adjudicatory  pro¬ 
ceedings,  conducted  in  accordance  with  the  statute,  in  order  to  await 
the  outcome  of  rule-making  proceedings.  Nor  would  the  Commission 
abuse  its  discretion  in  denying  intervention  when  the  only  purpose  was 
to  argue  points  that  had  been  argued  to  the  Commission  previously 
and  rejected  by  it  in  a  Report  and  Order  culminating  a  rule-making 
proceeding. 

The  UHF  petitioners  also  challenged  the  awards  of  construction 
permits  to  the  VHF  stations.  The  court  notes  that  since  it  had  already 
determined  that  the  Commission’s  1952  channel  allocation  and  its 
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decision  not  to  freeze  awards  of  construction  permits  in  accordance  with 
that  allocation  are  valid,  it  follows  that  an  adjudication  that  conforms 
to  the  1952  allocation  is  valid. 

Practice  and  Procedure— Intervention  in  a  Broadcast  Hearing  by  a 
Party  in  Interest.  Elm  City  Broadcasting  Corp.  v.  United  States/ 
235  F.(2d)  81 1  (D.C.  Cir.,  1956). 

This  case  posed  the  question:  “Has  the  Federal  Communications 
Commission  the  authority,  in  a  proceeding  under  Sec.  309(b)  of  the 
Communications  Act  of  1934,  as  amended,  to  deny  a  petition  for  inter¬ 
vention  seasonably  filed  by  an  undoubted  party  in  interest?” 

The  case  arose  as  follows:  WAVZ  applied  for  a  construction  permit 
to  change  its  operating  frequency  and  hours  of  operation.  This  apphca- 
tion  was  mutu^ly  exclusive  with  an  application  for  a  new  facility  to  be 
located  in  another  city.  More  than  ten  days  before  the  date  fixed  for 
hearing,  two  petitions  for  intervention  bas^  on  economic  injury  were 
filed.  The  first  of  these  was  by  a  licensee  at  Bay  Shore,  New  York,  who 
contended  that  it  would  suffer  competition  if  the  applicant  for  its  city 
were  granted.  This  petitioner  was  allowed  to  intervene.  The  second 
petition  for  intervention  was  that  of  appellant,  which  was  denied.  Elm 
City,  which  is  a  licensee  in  New  Haven,  Connecticut,  claimed  to  be  a 
par^  in  interest  because  of  economic  injury  it  would  suffer  if  the  Com¬ 
mission  should  authorize  the  proposed  change  in  operation  of  WAVZ. 
Elm  City’s  petition  for  intervention  was  denied  upon  the  basis  that  Elm 
City’s  petition  did  not  comply  with  §1.388(b)  of  the  Commission’s 
Rules,  which  provides  that  a  petition  for  intervention  must  set  forth  the 
interest  of  the  petitioner;  must  show  how  such  participation  will  assist 
the  Commission;  and  must  be  accompanied  by  an  aflBdavit  of  a  person 
with  knowledge  of  the  facts  set  forth  in  the  petition.  The  Section  further 
provides  that  the  Commission  may  grant  such  a  petition  in  its  discretion. 

In  holding  that  §1.388(b)  of  Ae  Commission’s  Rules  conflicts  with 
Sec.  309(b)  of  the  Communications  Act,  the  court  states  that  after  the 
Commission  had  conceded,  as  it  must,  that  Elm  City  is  a  party  in  interest, 
it  had  exhausted  its  discretion  and  it  must  allow  intervention.  The  court 
states  further  that  the  Commission  may  not  deny  intervention  to  a  party 
in  interest  merely  because  it  thinks  his  participation  would  not  aid  its 
decisional  process.  The  court  also  notes  that  the  Commission  had  never 
amended  its  Rules  to  recognize  the  court’s  holding  that  the  Sanders  Bros. 
(309  U.S.  470  (1940))  ruHng  applies  to  intervention  in  a  proceeding 
before  the  Commission. 

The  court  states  that  in  view  of  the  fact  that  the  Commission  had 
already  concluded  its  hearing,  the  only  effective  way  to  correct  the  error 
was  to  set  aside  the  grant  to  WAVZ  and  to  remand  the  proceeding  to 
the  Commission  with  directions  that  it  conduct  a  new  and  full  hearing 
in  which  Elm  City,  as  well  as  all  other  apphcants  and  parties  in  interest, 
shall  be  permitted  to  participate.  However,  because  of  the  transfer  of 
Elm  City  to  a  new  owner,  the  new  hearing  was  never  held. 
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Practice  and  Procedure— Comparative  Proceedings— Promise  Versus 
Performance  On  Past  Broadcast  Records.  Sacramento  Broadcas¬ 
ters,  Inc.  V.  Federal  Communications  Commission,  236  F.(2d)  689 
(D.C.  Cir.,  1956). 

Sacramento  Broadcasters,  Inc.,  appellant,  and  KCRA,  Inc.,  inter¬ 
vener,  filed  mutually  exclusive  applications  for  Channel  3  in  Sacramento, 
California.  The  Commission  found  the  only  significant  difference  between 
the  applicants  was  in  their  past  broadcast  records,  where  KCRA  was 
found  to  have  a  slight  margin  of  superiority.  The  Commission  regarded 
this  factor  as  determinative  in  resolving  Ae  question  of  likelihood  of 
effectuation  of  proposals.  The  preference  was  awarded  KCRA  on  the 
basis  of  Broadcasters’  “spotty”  record  of  promise  as  against  performance 
and  the  absence  of  any  such  deficiencies  in  KCRA’s  record.  Broadcasters’ 
attack  on  the  ultimate  ground  for  decision  was  based  upon  the  contention 
that  while  there  was  evidence  of  some  failures  on  its  own  part  to  perform 
as  promised,  there  was  no  evidence  that  KCRA  had  a  better  record  in 
its  comparable  past  radio  operations.  The  point  arose  as  follows:  Neither 
applicant  had  claimed  a  preference  on  the  basis  of  its  past  record,  but 
during  the  hearing  the  facts  relative  to  Broadcasters’  record  had  been 
developed  by  counsel  for  the  Broadcast  Bureau.  Counsel  for  the  Broad¬ 
cast  Bureau  did  not  examine  KCRA’s  record  of  promise  vs.  performance. 
KCRA’s  record  was  explored  on  this  subject  by  counsel  for  Broadcasters, 
though  admittedly  to  a  much  lesser  degree. 

The  court  upholds  the  award  to  KCRA  on  the  basis  that  even  though 
neither  party  had  relied  on  their  past  record  in  their  findings,  there  was 
evidence  in  the  record  on  this  subject  and  the  whole  record  came  before 
the  Commission  for  its  consideration.  Moreover,  “there  had  been  an 
opportunity  for  Broadcasters  to  defend  and  attack  on  this  ground,  with 
the  knowledge  that  its  own  record  had  been  probed.” 

The  court’s  holding  is  limited  to  the  circumstances  of  this  case,  for 
the  Commission  had  defended  on  that  portion  of  Johnston  Broadcasting 
Company  v.  Federal  Communications  Commission,  85  U.S.  App.  D.C.  40, 
46-7,  175  F.(2d)  351,  357-8,  where  the  court  stated  that  the  Commission 
is  entitled  to  assume  that  adversaries  would  urge  their  own  superiority 
and  overlook  no  weaknesses  in  its  opponents.  The  court  here  states  that 
the  Commission  must  base  its  decision  on  evidence  developed  on  the 
record  and  not  on  the  basis  of  assumptions  and  that  Johnston  did  not 
permit  a  departure  from  this  method  of  decision. 

Judge  Fahy  wrote  the  opinion.  Judge  Bazelon  dissents  upon  the 
basis  that  he  felt  the  Commission  abused  its  discretion  in  denying  Broad¬ 
casters’  request,  in  its  petition  for  rehearing,  to  remand  the  case  in  order 
that  it  might  develop  evidence  on  KCRA’s  record  on  promise  versus  per¬ 
formance. 
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Practic*  and  Procodure— Rule  Making— Amendment  of  Sixth  Report 
and  Order  Not  Arbitrary  Where  Established  Procedures  Followed 
and  Concise  Statement  of  Basis  and  Purpose  of  Rules  Set  Forth. 
Van  Curler  Broadcasting  Corporation  v.  United  States/  236  F.(2d) 
727  (D.C.  Cir./  1956)/  Cert.  Den.  25  U.S.L.W.  3166. 

In  a  case  labeled  “closely  akin  to  the  cases  known  ...  as  the  Coastal 
Bend  cases,”  the  United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  affirms  a  Commission  rule  making  which,  in  effect,  will  permit  the 
intermixing  of  VHF  and  UHF  television  in  an  area  formerly  exclusively 
UHF.  In  this  case,  the  court  had  earlier  stayed  the  Commissions  order 
effectuating  the  rule  making  pending  a  full  hearing  on  the  merits.  (See 
15  F.CBah  J.  25). 

In  affirming  the  Commission’s  action,  Judge  Prettyman,  writing  for 
seven  members  of  the  panel  which  sat  en  banc,  points  out  that  in  de¬ 
ciding  to  revise  the  table  of  allocations  in  the  Sixth  Report  and  Order  to 
assign  Channel  10  to  Vail  Mills,  New  York,  the  Commission  followed  all 
of  the  prescribed  procedures  necessary.  It  was  pointed  out  that  the  Sixth 
Report  contemplated  and  provided  for  not  only  a  present  table  of  assign¬ 
ments  but  also  future  amendments  to  the  table  by  the  assignment  of  addi¬ 
tional  channels  to  communities  under  specified  rules  and  poficies.  The 
majority  opinion  notes  that  the  procedure  outlined  was  followed  in  the 
instant  case  and  the  Commission  acted  fully  within  its  power  when  it 
decided  that  the  proposed  assignment  was  consistent  with  its  Rules,  and 
was  justified  in  that  the  new  channel  would  bring  additional  service  to  a 
simificant  number  of  people.  The  court  notes  that:  “Since  this  was  a 
rme-making  and  not  an  adjudicatory  proceeding,  the  Commission  was 
required  to  make  merely  ‘a  concise  general  statement  of  their  [i.e.,  the 
rules’]  basis  and  purpose.’”  In  so  rufing,  the  majority  opinion  disposes 
summarily  of  a  petitioner’s  contention  that  the  Commission’s  action  was 
invahd  because  during  the  course  of  the  proceeding  the  Commission 
received  and  Ustened  to,  ex  parte,  representatives  of  the  Coliunbia  Broad¬ 
casting  System.  It  is  pointed  out  that  the  calls  and  conversations  in  ques¬ 
tion  were  in  regard  to  the  nation-wide  intermixture  problem  and,  there¬ 
fore,  the  court  concludes  that  there  was  nothing  improper  or  erroneous 
in  the  Commission’s  consideration  of  these  interviews. 

In  a  dissenting  opinion.  Judge  Bazelon,  writing  for  himself  and  Judge 
Edgerton,  takes  the  view  that  the  assignment  of  Channel  10  to  Vail  MiUs 
should  be  delayed  until  the  Commission  makes  a  final  determination  as 
to  future  deintermixture  policy.  The  dissent  likens  the  situation  to  an 
adjudicatory  proceeding  in  view  of  the  fact  that  the  rule  making  would 
have  an  obvious  effect  on  existing  UHF  hcensees  and,  therefore,  takes 
the  view  that  the  UHF  licensee  petitioners  should  have  been  afforded  a 
hearing,  rather  than  merely  the  opportunity  to  take  part  in  a  rule-making 
proceeding,  before  the  Channel  10  allocation  was  made.  Speaking  of  the 
Ashbacker  rule  which  is  applied  where  there  are  conflicting  proposals. 
Judge  Bazelon  states  that:  That  rule,  in  my  judgment,  is  apphcable  to 
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the  proceeding  in  this  case,  whether  it  be  called  rule-making  or  adjudica¬ 
tory,  for  Ashbacker  will  not  tolerate  procedure  which  ‘may  satisfy  the 
strict  letter  of  the  law,  but  certainly  not  its  spirit  or  intent.’  ” 

Practice  and  Procedure— Protests— Use  of  Commission's  Propagation 
Curves  in  Showing  Television  Coverage  —  Misrepresentation  by 
Applicant  — Hall  v.  Federal  Communications  Commission,  237  F.(2d) 
567  (D.C.  Cir.,  1956). 

Wilton  E.  Hall  and  Greenville  Television  Company  filed  a  protest 
against  the  grant  to  Spartan  Radiocasting  Company  of  a  modification  of 
a  television  station  construction  permit.  The  protest  was  denied  without 
a  hearing  upon  the  ground  that  the  protestants  were  not  parties  in  interest 
within  the  meaning  of  Section  309  ( c )  of  the  Communications  Act.  The 
Court  of  Appeals,  however,  reversed  that  action  of  the  Commission,  and 
remanded  the  case  for  a  hearing  on  the  protest.  GreenxAlle  Television  Co. 
V.  F.C.C.,  221  F.(2d)  870  (D.C.  Cir.  1955).  After  the  protest  hearing, 
the  Commission  affirmed  its  grant  of  the  modification.  The  protestants 
again  appealed,  and  the  Court  of  Appeals  now  holds:  ( 1 )  the  Commission 
was  arbitrary  in  depriving  the  protestants  of  the  use  of  the  Commission’s 
official  propagation  curves  as  a  basis  for  establishing  that  the  modifica¬ 
tion  would  result  in  a  significant  diminution  of  service  over  that  covered 
by  the  unmodified  construction  permit;  and  (2)  the  Commission  errone¬ 
ously  concluded  that  Spartan  did  not  misrepresent  material  facts  to  the 
Commission  in  an  application  for  special  temporary  authority  to  operate 
from  the  site  which  subsequently  was  sought  as  the  permanent  site  in  the 
application  for  modification  of  construction  permit. 

Hall  and  Greenville  Television  Company  sought  to  show  in  the  pro¬ 
test  hearing  that  the  grant  of  Spartan’s  modification  was  not  in  the  public 
interest  because  it  would  eliminate  service  to  some  areas  which  would 
otherwise  be  served  in  operations  under  the  unmodified  permit,  and  be¬ 
cause  it  would  down-grade  the  service  to  those  who  would  continue  to 
receive  a  signal  from  Spartan.  The  showing  which  the  protestants  made 
in  this  respect  was  based  upon  the  propagation  curves  which  appear  in 
the  Commission’s  Rules.  The  Commission,  in  effect,  refused  to  make  find¬ 
ings  on  the  coverage  issues  presented  for  the  reason  that  the  propagation 
curves  may  be  unreliable  for  purposes  of  those  issues— “there  may  be 
substantial  variations  in  individual  areas.”  The  court,  however,  is  of  the 
view  that  such  a  reason  for  rejecting  any  reliance  on  the  propagation 
curves  is  arbitrary  and  capricious.  The  court  points  out  that  the  Com¬ 
mission  itself  used  the  curves  to  calculate  coverage  for  frequency  alloca¬ 
tion  purposes;  and  that  it  customarily  uses  them  to  measure  overlap  in 
connection  with  the  television  multiple  ownership  rules,  and  to  justify 
drop-in  channel  assignments.  It  is  held  that,  in  the  absence  of  proof  that 
the  areas  involved  are  abnormal  insofar  as  signal  propagation  is  con¬ 
cerned,  the  Commission  must  accept  proof  of  coverage  based  on  the 
official  propagation  curves;  and  that  the  party  relying  on  the  curves  does 
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not  have  the  burden  of  showing  lack  of  propagation  abnormahty  for  the 
areas. 

The  Protestants  further  attempted  to  estabUsh  that  Spartan  had  been 
guilty  of  lack  of  candor  for  faihng  to  disclose  to  the  Commission  its  true 
intention  when  it  applied  for  an  ST  A  to  operate  from  a  site  difFerent  from 
the  one  specified  in  the  original  construction  permit.  The  STA-site  was 
the  one  which  was  ultimately  requested  for  permanent  operation  in 
Spartan’s  later  application  for  modification  of  construction  permit.  The 
protestants  urged  in  the  protest  proceeding  that  Spartan  intended  to 
seek  permanent  authority  for  operation  at  the  STA-site  once  the  station 
began  to  operate  from  that  site,  that  Spartan  had  this  intention  when 
it  filed  its  request  for  the  STA,  and  that  Spartan  misrepresented  the  situa¬ 
tion  to  the  Commission  by  concealing  its  intention  when  it  filed  its  STA 
application. 

The  Commission  concluded  that  the  protestants  did  not  carry  their 
burden  of  proof  of  showing  that  Spartan  had  definitely  decided  to  aban¬ 
don  the  original  site  when  it  requested  the  STA  for  the  new  site.  The 
Court  of  Appeals,  however,  holds  that  the  burden  on  the  protestants  was 
not  that  severe.  The  court  states:  “We  think  it  was  a  misrepresentation 
for  Spartan  to  assure  the  Commission  that  its  intention  was  to  locate  its 
permanent  transmitter  [at  the  original  site]  if,  in  fact,  there  was  no  fixed 
intention,  but  rather  complete  indecision  whether  or  not  it  would  do  so.” 
On  the  basis  of  the  Commission’s  findings,  the  court  concludes  that  the 
protestants  had  sustained  that  lesser  burden. 

The  court  remands  the  case  to  the  Commission  for  consideration  of 
the  question  whether,  in  the  light  of  the  curtailment  of  service  resulting 
from  the  grant  of  the  modification,  and  in  the  light  of  Spartan’s  misrepre¬ 
sentation  in  its  application  for  STA,  the  grant  of  the  modification  is  in 
the  public  interest. 

Practice  and  Procedure— Protests— A  Protest  Is  Timely  Filed  When  in 
the  Commission's  Secretary's  Office  on  the  Last  Day  Permitted  by 
the  Statute  Albeit  the  Papers  Are  Not  Properly  Assembled  Until 
After  Closing  Time.  Valley  Broadcasting  Company  v.  Federal  Com¬ 
munications  Commission,  237  F.(2d)  784  (D.C.  Cir.,  1956). 

Valley  here  appealed  dismissal  of  its  protest  against  a  new  construc¬ 
tion  permit  grant  on  the  ground  that  the  protest  was  not  timely  filed. 
Appellant’s  attorney  had  appeared  in  the  Commission’s  Secretary’s  office 
on  November  21,  die  last  day  for  the  filing  of  a  protest  to  the  grant  in 
question,  at  5:00  P.M.,  for  the  purpose  of  filing  the  necessary  pleadings 
to  invoke  a  public  hearing  under  Section  309(c).  The  protest  itself  was 
not  fully  assembled  and  his  Certificate  of  Service  had  to  be  prepared 
before  all  of  the  documents  constituting  the  protest  were  actually  in  con¬ 
dition  to  be  presented  for  a  formal  filing.  This  was  completed  at  about 
5:20  P.M.,  and  the  papers  were  received  by  a  clerk  and  stamped  as  filed 
on  November  21.  However,  on  November  23,  the  Commission  entered 
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an  Order  requiring  the  pleadings  to  be  restamped  as  having  been  filed 
on  November  22,  1955,  and  advising  the  appellant  that,  under  the  cir¬ 
cumstances,  the  protest  was  not  a  timely  fiUng  under  Section  309(c)  and 
was  therefore  dismissed.  In  reversing  the  Commission,  the  court  states: 

“Zeal  for  orderly  procedures  hardly  calls  for  such  Cinderella-Uke  treat¬ 
ment  of  a  protest  when  the  filinR  party  is  in  the  filinR  office  before  closing 
time  to  present  the  necessary  dociunents.  The  denial  of  the  right  to  a  public 
hearing  in  these  circumstances  cannot  be  allowed  to  stand  on  such  arbitrary 
grormds.” 

In  SO  ruhng,  the  court  dismisses  a  Commission  contention  to  the  effect 
that,  where  regular  office  hours  have  been  established,  the  time  for  filing 
papers  expires  at  the  close  of  business  hours  on  the  final  due  date. 
The  court  rules  that  the  authorities  cited  for  this  Commission  position 
would  not  be  considered  controlling  in  a  situation  where  the  filing  party 
is  in  the  filing  ofiBce  before  it  actually  closes. 

The  proposed  revision  of  Part  I  of  the  Commission  s  Rules  would 
overcome  the  decision  in  this  case  with  a  provision  that  "All  petitions, 
pleadings  or  other  requests  for  Commission  action  must  be  tendered  for 
filing  in  complete  form  before  5:00  p.m.  Any  such  petition,  pleading  or 
other  request  for  Commission  action  lodged  with  die  Commission  in  com¬ 
plete  form  after  5:00  p.m.  shall  be  deemed  to  be  tendered  for  filing  as  of 
the  next  succeeding  business  day.” 

Practice  and  Procedure— Comparative  Hearing— Modification  of  Per¬ 
mit  While  Appeal  From  Commission's  Comparative  Decision  Pend¬ 
ing  in  Court.  McCiatchy  Broadcasting  Company  v.  Federal  Com¬ 
munications  Commission,  — —  F.(2d) (D.C.  Cir.,  1956). 

A  unanimous  Court  of  Appeals  again  reverses  the  Federal  Communi¬ 
cations  Commission  for  its  refusal  to  provide  a  further  hearing  to  an 
unsuccessful  applicant  in  a  comparative  proceeding  where  the  successful 
applicant  changed  its  proposal  soon  after  winning  its  station  authoriza¬ 
tion.  Forerunners  of  the  instant  case  are  the  Court  of  Appeals’  decisions 
in  The  Enterprise  Co.  v.  Federal  Communications  Commission  and  But¬ 
terfield  Theatres,  Inc.  v.  Federal  Communications  Commission. 

A  comparative  proceeding  before  the  Commission  resulted  in  a  grant 
to  Sacramento  Telecasters,  Inc.,  of  a  construction  permit  for  Channel  10 
in  Sacramento,  California,  and  the  consequent  denial  of  the  mutually 
exclusive  apphcation  of  McCiatchy  Broadcasting  Company  for  the  same 
facility.  McCiatchy  appealed  the  comparative  case  to  the  Court  of  Ap¬ 
peals,  and  the  court  affirmed  the  Commission.  While  that  case  was  pend¬ 
ing  in  the  court.  Telecasters  applied  to  the  Commission  for  modification 
of  its  construction  permit,  seeking  to  change  its  transmitter  site  and  to 
decrease  the  height  of  its  antenna.  The  modification  was  granted  without 
a  hearing,  whereupon  McCiatchy  petitioned  the  Commission  under  Sec¬ 
tion  405  of  the  Communications  Act  to  stay  the  modification  and  grant 
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a  hearing  on  the  appUcation  therefor.  The  Conunission  denied  that  peti¬ 
tion  on  Ae  ground  mat  McClatchy  had  no  standing  under  Section  405  to 
challenge  the  modification  either  as  a  standard  broadcast  licensee  in  Sac¬ 
ramento  or  as  the  unsuccessful  apphcant  for  the  television  facihty  there. 
McClatchy  then  appealed  to  the  Court  of  Appeals  from  the  denial  of  that 
petition,  and  at  the  same  time  moved  the  court  to  reconsider  its  former 
affirmance  of  the  Commission’s  comparative  decision. 

The  court  reaffirms  its  prior  holding  in  the  comparative  case,  but 
reverses  the  Commission’s  denial  of  a  hearing  to  McClatchy  on  the 
Section  405  challenge  to  the  grant  of  the  modification.  The  court  holds 
that,  under  the  circumstances,  McClatchy  had  standing  to  challenge  the 
modification.  In  the  court’s  view  the  significant  circumstances  which 
gave  standing  to  McClatchy  are  the  facts  that,  on  the  pleadings,  it  ap¬ 
peared  that  the  Conunission,  by  granting  the  modification,  substituted  a 
“new  and  different  permit”  for  the  original  one  issued  to  Telecasters  pur¬ 
suant  to  its  original  comparative  proposals;  and  that  the  new  proposals 
covered  by  Telecasters’  modified  grant  represented  a  lesser  showing  in 
certain  comparative  areas  in  which  Telecasters  had  received  a  preference 
over  McClatchy  in  the  comparative  case.  These  facts,  coupled  with  the 
existence  of  the  pendency  or  an  appeal  from  the  comparative  grant  at  the 
time  the  modification  was  granted,  are  held  to  give  McClatchy  standing 
to  be  heard  on  the  propriety  of  the  grant  of  the  modification.  In  fine  with 
this  reasoning,  the  court  orders  the  Commission  to  “conduct  an  evi¬ 
dentiary  hearing  on  [  McClatchy ’s]  protest  and  then  decide  whether  to 
set  aside  either  the  modified  grant  to  Telecasters,  or  the  modification  and 
the  original  grant  as  well  .  .  .  .  ” 

The  Commission  is  contemplating  a  petition  to  the  Supreme  Court 
for  a  writ  of  certiorari. 


Practice  and  Procedure  —  Comparative  Hearings  —  Supreme  Court 
Denies  Certiorari  Contesting  Commission  Decision  Favoring  Tele¬ 
vision  Applicant  On  Integration  and  Diversification.  International 
Broadcasting  Corp.  v.  Federal  Communications  Commission,  352 
U.S.  895  (Nov.  5,  1956). 

The  Supreme  Court  denies  a  petition  for  certiorari  filed  by  one  appli¬ 
cant  in  a  comparative  case  after  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  affirmed  a  Federal  Communications  Commission  grant  to  the 
other  apphcant  for  a  new  station  to  be  operated  in  Shreveport,  Louisiana. 
In  fihng  the  petition,  the  unsuccessful  applicant  sought  Supreme  Court 
review  of  the  Commission’s  decision  especially  insofar  as  it  awarded  the 
grant  primarily  on  the  basis  of  superiorities  in  integration  of  ownership 
and  management  and  diversification  of  control  of  the  media  for  mass  com¬ 
munication.  The  Court  of  Appeals  had  affirmed  the  Commission  in  a  per 
curiam  opinion  of  May  3, 1956.  Irvtemational  Broadcasting  Corp.  v.  Fed¬ 
eral  Communications  Commission,  237  F.(2d)  205. 
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Practice  and  Procedure— Protests—Commission  May  Permit  Station 
To  Remain  On  Air  Pending  309(c)  Hearing  Even  Where  Protest  Was 
Filed  Prior  To  Recent  Amendment  of  Act.  Federal  Broadcasting 
System,  Inc.  v.  Federal  Communications  Commission,  —  F.(2d)  — 
(D.C.  Cir.,  November  15,  1956). 

In  the  forerunner  of  the  instant  case,  the  Court  of  Appeals  had  held 
that  a  Federal  Broadcasting  System  protest,  filed  in  1953,  was  improperly 
dismissed  by  the  Commission,  and  ordered  the  Commission  to  conduct 
the  required  hearing  under  Section  3()9(c)  of  the  Communications  Act  of 
1934,  as  amended.  (See  14  F.C.Bar  J.  207).  Under  the  Commission’s 
interpretation  of  Section  309(c)  at  the  time  of  the  opinion,  the  court 
reversal  would  have  required  the  Commission  to  order  the  grantees  to 
cease  operations  pending  the  holding  of  the  protest  hearing. 

However,  just  after  the  court’s  decision  became  effective.  Section 
309(c)  was  amended  so  as  to  give  the  Commission  discretion  to  permit 
the  utilization  of  a  facility  under  a  grant  issued  without  a  hearing  and 
duly  protested,  if  it  can  be  affirmatively  found  that  the  public  interest 
requires  the  grant  to  remain  in  effect  pending  a  decision  after  hearing. 
The  Commission  made  such  a  finding  with  regard  to  the  grant  protested 
by  Federal  (thereby  permitting  continued  share-time  operation  on  Chan¬ 
nel  10  in  Rochester,  New  York  pending  hearing)  and  the  instant  appeal 
from  the  Commission’s  action  followed. 

Federal  contended:  (1)  that  the  Commission  unduly  delayed  its 
action  in  not  ordering  the  Rochester  stations  off  the  air  immediately  after 
the  mandate  came  down  from  the  court  and  prior  to  the  amendment 
of  309(c)  by  the  Congress;  (2)  that,  in  any  event,  the  amended  309(c) 
could  not  be  applied  retroactively  so  as  to  permit  the  continued  operation; 
and  (3)  that,  even  if  the  amended  statute  could  be  applied  retroactively, 
the  Commission’s  finding  that  the  public  interest  required  continued  oper¬ 
ation  of  the  stations  was  not  based  on  substantial  evidence. 

The  court,  in  affirming  the  Commission,  rejects  all  three  Federal 
contentions  holding,  on  the  first,  that  the  two-month  time  lag  between 
the  effective  date  of  the  court’s  remanding  decision  and  the  Commission’s 
order  was  not  undue  in  view  of  the  circumstances  including  the  fact  that 
part  of  the  reason  for  the  delay  was  to  await  a  presidential  signature  of 
the  bill  amending  3()9(c).  Summary  treatment  is  given  the  third  con¬ 
tention,  the  court  noting  that  the  Commission’s  finding  that  the  public 
interest  required  continued  operation  of  the  Rochester  stations  “was 
based  on  sufficient  evidence.” 

As  to  Federal’s  main  contention,  i.e.,  that  the  amended  provisions 
could  not  be  applied  retroactively,  the  court  first  points  out  that:  “We 
are  by  no  means  clear  that  this  (the  Commission’s  action)  gave  the 
amendment  retroactive  effect.”  'Then  the  court  goes  on  to  note  that  even 
if  it  could  be  said  that  a  retroactive  application  was  made  by  the  Com¬ 
mission: 


Journal  of  the  Federal  Communications  Bar  Association  1 13 


.  .  petitioner’s  right  to  vindicate  .  .  .  public  interest  was  not  a  right  to 
preclude  competitive  operations  due  to  a  failure  so  to  postpone  when  Congress 
decided  to  empower  the  Commission  to  permit  such  operations  pending  hearing 
and  decision  on  petitioner’s  protest  ....  If  the  amendment  is  either  procedural 
or  remedial  in  character  the  settled  rule  permits  its  retroactive  application.” 

Basically,  the  court’s  finding  is  that  Federal  has  no  constitutional 
right  to  have  the  stations  in  question  ordered  off  the  air  and  hence  could 
not  properly  complain  against  application  of  the  amended  Section  309(c) 
so  as  to  permit  operation  pending  hearing. 

Radio  Towers— Eminent  Domain— Where  Perpetual  Condemnation  Is 
Sought  For  An  Avigation  Easement,  the  Owner  of  the  Underlying 
Land,  Though  He  Maintains  a  Radio  Transmitter  and  Tower  Thereon, 
Is  Entitled  Only  to  Damages  Resulting  from  the  Taking  Arising  at 
the  Time  of  the  Taking,  and  Not  to  Damages  Arising  Subsequent 
to,  or  Because  of,  the  Taking.  United  States  of  America  v.  Aviga¬ 
tion  Easement  Over  Forty  Acres  of  Land,  in  the  Vicinity  of  Anchor¬ 
age,  Territory  of  Alaska  (District  Court,  Third  Division,  Alaska, 
Civ.  No.  A-6281,  April  24,  1956). 

In  a  condemnation  action  brought  by  the  Territory  of  Alaska,  certain 
named  defendants  (Alaska  Broadcasting  Company,  et  al.)  contended 
that  they  were  entitled  to  recover  for  ( 1 )  devaluation  and  loss  of  use  of 
32  acres  of  land,  and  (2)  the  cost  of  removal  of  a  330  foot  radio  tower 
and  reconstruction  of  a  170  foot  tower,  since  the  granting  of  the  easement 
would  require  removal  of  160  feet  of  the  existing  330  foot  radio  tower. 
The  Government  contended  that  it  is  liable  only  for  the  market  value 
of  the  property  taken,  and  not  for  consequential  damages. 

Quoting  Olsen  v.  United  States,  292  U.S.  246,  the  court  points  out 
that,  “Just  compensation  includes  all  elements  of  value  that  inhere  in  the 
property,  but  it  does  not  exceed  market  value  fairly  determined.  The 
sum  required  to  be  paid  the  owner  does  not  depend  upon  the  uses  to 
which  he  has  devoted  his  land  but  is  to  be  arrived  at  upon  just  considera¬ 
tion  of  all  the  uses  for  which  it  is  suitable.” 

Thus,  in  upholding  a  Government  motion  to  strike  portions  of  de¬ 
fendant’s  answer,  the  court  notes  that  many  of  the  items  of  damage 
alleged  by  the  defendants  were  items  of  consequential  damage  and  there 
could  be  no  recovery  concerning  them.  The  opinion  points  out  that  the 
Supreme  Court  has  repeatedly  held  that'  the  Government  should  not  be 
required  to  pay  for  this  type  of  damage.  United  States  v.  Petty  Motor 
Company,  327  U.S.  372. 

Right  of  Privacy— A  Celebrity  Waives  His  Right  of  Privacy  and  Can¬ 
not  Later  Withdraw  that  Waiver  at  Whim.  Primo  Camera  v. 
Columbia  Pictures  Corp.  (Cal.  Super.  Ct.,  Aug.  8,  1956). 

The  plaintiff  in  this  case  alleged  that  his  right  to  privacy  was  in¬ 
vaded  by  the  producers  of  the  motion  picture  “The  Harder  They  Fall.” 
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In  alleging  the  invasion  of  his  right  of  privacy,  the  plaintiff  did  not  allege 
that  the  portrayal  was  hbelous.  The  plaintiff,  a  former  professional  prize 
fighter,  was  champion  of  the  world  and  quite  well  known.  He  alleged 
that  in  1937  he  retired  as  a  professional  prize  fighter  and  had,  since 
that  time,  operated  and  managed  a  restaurant  in  a  completely  exemplary, 
competent  and  citizen-like  manner. 

In  1956  the  defendant  produced  and  released  the  motion  picture 
“The  Harder  They  Fall”  in  which  a  prize  fighter  was  portrayed  who 
allegedly  bore  si^iificant  physical  and  biographical  similarities  to  the 
plaintiff.  The  plaintiff  contended  that  the  motion  picture  was  based  upon 
the  purported  true  story  of  the  past  life  of  the  plaintiff  as  a  professional 
prize  fighter.  It  was  further  alleged  that  because  of  the  invasion  of  his 
right  of  privacy,  plaintiff  had  been  exposed  to  obloquy,  contempt  and 
ridicule. 

The  court,  noting  that  there  can  be  no  doubt  that  there  is  a  right  to 
privacy,  and  that  the  right  is  not  merely  to  prevent  inaccurate  portrayal 
of  private  life,  but  also  to  prevent  it  being  depicted  at  all,  points  out  that 
this  aspect  of  the  law  has  no  concern  with  the  truth  or  falsity  of  matters 
published,  but  also  notes  that  the  right  of  privacy  does  not  prohibit  the 
publication  of  matters  which  are  of  general  or  public  interest.  The  court, 
citing  many  cases  which  hold  that  where  a  person,  by  his  way  or  mode 
of  living,  gives  the  pubhc  a  legitimate  interest  in  his  doings,  he  thereby 
rehnquishes  a  part  of  his  right  of  privacy,  grants  the  defendant’s  de¬ 
murrer.  In  so  doing,  it  points  out  that  when  plaintiff  sought  publicity 
by  his  boxing  career,  he  rehnquished  his  right  to  privacy  on  matters  per¬ 
taining  to  his  profession  and  he  could  not  later,  at  his  own  whim,  “draw 
himself  into  a  shell”  and  then  hold  others  responsible  for  commenting 
upon  his  previous  acts.  As  to  these  acts,  he  is  held  to  have  waived  his 
right  of  privacy  and  cannot  withdraw  that  waiver  merely  by  changing 
occupations. 

Taxdtion— Internal  Revenue  Service  Ruling— Expenses  Incurred  by 
Applicant  in  Comparative  Television  Case  Must  Be  Capitalized  If 
Applicant  Is  Successful  But  May  Be  Deducted  From  Gross  Income  By 
Unsuccessful  Applicant.  (Rev.  Rul.  56-520,  Issued  October  22,  1956). 

In  ruling  on  the  tax  status  of  expenses  incurred  in  competing  for  a 
new  television  channel,  the  Internal  Revenue  Service  announces: 

"...  If  the  expenditures  result  in  obtaining  permission  to  use 
the  television  facihty,  (I)  the  amounts  thereof  would  not  be  de¬ 
ductible  from  gross  income,  but  would  constitute  a  part  of  the  cost 
basis  of  an  asset  of  a  permanent  nature,  within  the  meaning  of  Sec¬ 
tion  263  of  the  Internal  Revenue  Code  of  1954;  (2)  since  the  useful 
life  of  the  asset  is  of  an  indeterminate  duration,  a  deduction  for  de¬ 
preciation  thereon  is  not  allowable;  and  (3)  the  cost  basis  of  such 
asset  would  be  recoverable  upon  its  sale  or  other  disposition.  .  .  . 
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If  the  corporation  is  unsuccessful  in  obtaining  permission  to  use  the 
television  facihty,  the  expenditures  constitute  a  loss  which  is  deduc¬ 
tible  from  gross  income  in  the  year  in  which  permission  is  finally 
denied.” 


Taxation— Internal  Revenue  Service  Ruling— Certain  Parts  Not  Sub* 
ject  to  Manufacturers'  Excise  Tax.  (Rev.  Rul.  56-217,  Issued  May  14, 
1956). 

According  to  a  recent  rufing  of  the  Internal  Revenue  Service,  ger¬ 
manium  transistors,  germanium  point-contact  photocells,  and  selenium, 
copper-oxide,  or  similar  rectifiers  are  not  considered  to  be  radio  or  tele¬ 
phone  tubes  of  the  types  contemplated  in  Section  4142  of  the  Internal 
Revenue  Code  of  1954.  Therefore,  such  articles  are  not  subject  to  manu¬ 
facturers’  excise  tax. 


Unfair  Competition— Use  of  the  Name  "Ed  Sullivan"  by  a  Television 
Sales  and  Repair  Business  Enjoinable.  Sullivan  v.  Ed  Sullivan  Radio 
and  TV,  Inc.,  110  USPQ  106  (N.Y.  App.  Div.  1956). 

In  the  ruling  being  appealed,  the  court  had  denied  a  motion  for  in¬ 
junctive  relief  filed  by  Ed  Sullivan,  the  well-known  radio  and  television 
personality,  against  Edward  J.  Sullivan  of  Buffalo,  New  York,  who  was 
engaged  in  the  retail  radio  and  television  and  repair  business  under  the 
corporate  name  of  “Ed  Sullivan  Radio  and  TV,  Inc.”  The  lower  court 
had  held  that  every  man  had  the  absolute  right  to  use  his  own  name  in 
his  own  business,  even  though  there  might  be  injury  to  the  business  of 
another  person  bearing  the  same  name.  The  lower  court  had  added  the 
qualification  that  this  right  should  be  protected  so  long  as  nothing  was 
done  to  mislead  the  public.  ( See  14  F.C.Bar  J.  246. ) 

The  instant  decision,  in  reversing  the  order  appealed  from  and  in 
granting  the  temporary  injunction  sought,  holds  that  since  both  parties 
operate  in  the  same  general  field,  an  injunction  is  proper.  Noting  that 
appellant  was  not  objecting  to  the  use  of  the  name  “Sullivan”  or  the  use 
of  the  full  name  “Edward  J.  Sullivan,”  but  only  to  the  use  of  the  diminu¬ 
tive  form  “Ed”  together  with  the  surname  “Sullivan,”  the  court  holds  that 
such  use,  in  the  same  general  field,  poses  a  threat  of  confusion  in  the  pub¬ 
lic  mind.  Going  further,  the  opinion  points  out  that  the  significance  of 
corporate  identity  is  not  to  be  lightly  disregarded  in  view  of  the  possi¬ 
bility  of  a  situation  wherein  a  series  or  a  chain  of  similar  stores  operating 
throughout  the  country  might  evolve  thereby  creating  problems  which 
could  not  be  prevented  wim  the  minimum  of  inconvenience  possible  at 
this  early  stage. 
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Important  Unreported  Court  Rulings  In 
Communications  Cases 

Jurisdiction— An  appeal  from  a  Commission  Order  permitting  a  television 
station  to  remain  on  the  air  pending  final  determination  of  a  protest 
under  Section  309(c)  of  the  Communications  Act,  as  amended,  must 
be  brought  under  Section  409(b)  of  the  Act  within  30  days  of  the 
Commission’s  action.  Channel  16  of  Rhode  Island  v.  Federal  Com¬ 
munications  Commission  (Appeal  brought  under  Section  409(a)  dis¬ 
missed  by  Order  of  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  on  November  10,  1956,  Case  No.  13,537). 

Reopening  of  Record— Following  its  earlier  views,  as  announced  in  Flem¬ 
ing  et  al.  V.  Federal  Communications  Commission,  the  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  Circuit  has  again  ordered  the 
vacating  of  a  final  decision  by  the  Commission  and  the  reopening  of 
a  record  where  a  principal  of  one  applicant  in  a  comparative  case 
died  during  the  pending  of  an  appeal.  The  Commission  has  advised 
the  court  that  it  is  contemplating  an  appeal  to  the  Supreme  Court 
on  this  matter.  Southland  Television  Company  v.  Federal  Communi¬ 
cations  Commission  ( Motion  of  appellant  to  remand  case  and  order 
reopening  of  record  granted  by  United  States  Court  of  Appeals  for 
the  District  of  Columbia  on  October  2,  1956,  Case  No.  13,021). 

Time  of  Proceedings  on  Remand— In  a  sharply  worded  Order  of  Sep¬ 
tember  17,  19^,  the  Court  of  Appeals  for  the  District  of  Columbia 
advised  the  Federal  Communications  Commission  to  “take  effective 
steps  substantially  to  relieve”  a  successful  appellant  of  an  impinge¬ 
ment  on  its  license  by  another  licensee  within  60  days.  Under  the 
Order,  the  Commission  was  commanded  to  advise  the  Court  of  the 
steps  contemplated  to  effect  compliance  with  a  court  mandate  of 
July,  1951  and  stated  that,  in  its  view,  the  Commission  had  not  pro¬ 
ceeded  in  a  manner  “either  prompt  or  adequate.”  This  action  was 
taken  by  the  court  in  reversing  a  Commission  Order  of  July  28,  1955, 
further  continuing  the  proceedings  in  the  so-called  “KOB  Case” 
while  an  appeal  from  earlier  Commission  orders  permitting  KOB  to 
continue  operating  on  770  kc.  under  a  Special  Service  Authorization 
was  pending.  In  essence,  the  court’s  new  order  was  responsive  to 
appellant’s  vigorous  contentions  that  the  Commission  has  not  made 
reasonable  progress  in  complying  with  the  court’s  mandate  to  afford 
it  a  hearing,  or  resolve  the  interference  it  suffers  as  a  result  of  a  grant 
without  a  hearing  given  intervenor,  KOB.  American  Broadcasting- 
Paramount  Theatres,  Inc.  v.  Federal  Communications  Commission 
14  RR  2020  (Order  issued  by  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  on  September  27,  1956). 
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Recent  Articles  in  Legal  Periodicals* 

Community  TV  Antennas 

A  comment  in  20  Albany  Law  Review  69  (January,  1956)  entitled 
“Can  Community  Antenna  TV  Be  Enjoined?”  reviews  the  arguments  for 
and  against.  The  author  seems  to  conclude  that  the  Federal  Communica¬ 
tions  Commission  has  jurisdiction  and  should  regulate  community  antenna 
companies.  There  are  presently  more  than  400  such  systems,  which 
supply  over  1,000,000  viewers  with  antenna  service  at  a  cost  of  $2.50  to 
$7.00  per  month,  plus  an  initial  hook-on  charge  of  $125  to  $175.  TV 
broadcasters,  aware  of  this  lucrative  by-product,  have  complained  to  the 
community  antenna  companies  that  they  have  no  right  to  use  their  tele¬ 
casts  for  private  gain.  Such  legal  theories  as  equitable  servitudes,  privacy 
invasion,  unfair  competition,  and  protection  of  private  property,  have 
been  advanced  as  a  basis  for  objection. 

Apart  from  the  question  of  F.C.C.  control,  the  author  suggests  that 
a  broadcaster  might  successfully  sue  a  community  antenna  company  on 
the  ground  of  infringement  of  common  law  and  statutory  copyright.  This 
approach,  it  is  concluded,  might  bring  results  without  getting  embroiled 
in  the  questions  of  state  versus  federal  control.  But  ultimate  resolution 
of  the  problem  must  depend  on  F.C.C.  control. 


Defamation 

A  note  in  42  Virginia  Law  Review  63  (1956)  entitled  “Television 
Defamation— Libel  or  Slander?”  traces  the  historical  distinction  in  the 
development  of  libel  and  slander,  and  concludes  that  TV  defamation 
is  libel  per  se.  In  the  16th  Century  the  only  common  law  remedy  for 
defamation  was  an  action  on  the  case  for  words  with  damage.  The  threat 
to  absolute  monarchy  presented  by  the  printing  press  led  to  adaptation 
of  the  Roman  Law  for  printed  defamation.  Then  followed  Star  Chamber 
proceedings  in  which  seditious  libel  aflFecting  state  security  as  well  as 
private  libel  leading  to  breaches  of  the  peace  were  considered  crimes. 
With  the  abolition  of  Star  Chamber  in  1641,  the  common  law  courts  as¬ 
sumed  jurisdiction  of  defamation,  with  damages  presumed  in  libel  actions, 
and  the  distinction  between  written  and  spoken  defamation  has  continued 
down  to  the  present.  Each  new  method  of  defamation  has  presented  the 
courts  with  the  task  of  classifying  it  as  libel  or  slander.  Analogies  de- 

•  This  department  is  edited  by  Carl  L.  Shipley.  Digests  by  Carl  L.  Shipley 
and  John  W.  WiUis. 
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veloped  in  radio,  telephone,  telewaph,  and  motion  pictures  drive  the 
author  to  the  opinion  that  classifying  an  ad-libbed  TV  defamation  as 
slander,  while  a  telecast  with  a  script  is  classified  as  hbel  ( e.g..  Remington 
V.  Bentley,  88  F.  Supp.  166)  is  illogical.  The  pictorial  aspect  of  TV  makes 
the  capacity  for  harm  from  a  false  and  injurious  representation  so  great 
that  all  TV  defamation  should  be  classified  as  libel. 

The  new  Connecticut  absolute  immunity  statute  ( see  page  123,  infra ) 
is  discussed  in  a  note  in  the  Connecticut  Bar  Journal  (30  Conn.B.J.  327, 
Sept.,  1956).  The  writer  states  that  the  law  places  Connecticut  in  hne 
with  a  small  minority  of  states,  citing  the  Mississippi  and  Montana 
statutes.  The  North  Dakota  absolute  immunity  law  is  overlooked  (see 
13  F.C.Bab  J.  102).  Some  degree  of  liability  should  be  imposed  on  broad¬ 
casters,  according  to  the  note.  The  writer  goes  to  the  opposite  extreme 
and  advocates  absolute  hability  of  broadcasters  for  defamatory  utterances 
of  all  non-employees  other  than  candidates  or  persons  spealdng  in  their 
behalf. 

The  privilege  of  radio  and  television  stations  publishing  defamatory 
remarks  of  political  candidates  is  discussed  in  a  note  in  25  Fordham  Law 
Review  385  (Summer  1956).  The  note  includes  a  general  discussion  of 
“fair  comment*  and  the  liabihty  of  broadcasters  for  political  and  other 
defamation.  What  is  needed  is  a  Supreme  Court  decision  or  an  act  of 
Congress  covering  the  field. 

Judicial  Review 

A  note  by  Bertram  F.  Dunn  in  58  West  Virginia  Law  Review  263 
(April,  1956)  on  judicial  review  of  F.C.C.  decisions  discusses  the  Allen¬ 
town  case  and  concludes  that  the  Supreme  Court  narrowed  and  clarified 
the  scope  of  review,  not  only  in  F.C.C.  cases  but  in  the  administrative 
law  field  generally. 

The  procedure  on  prehearing  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  is  discussed  by  Circuit  Judge  E. 
Barrett  Prettyman  in  the  proceedings  of  the  Seventeenth  Annual  Judicial 
Conference  of  the  District  of  Columbia  Circuit,  reprinted  in  23  D.C.  Bar 
Assn.  Journal  670  (November,  1956).  The  discussion  is  of  particular  im¬ 
portance  in  connection  with  appeals  from  the  F.C.C.  and  other  admin¬ 
istrative  agencies,  as  prehearing  is  automatically  ordered  in  such  cases. 

Performers'  Rights 

The  recent  case  of  Ettore  v.  Philco,  229  F.  (2d)  481,  is  noted  in 
10  Rutgers  Law  Review  741.  Ettore  was  a  boxer  who  fought  Joe  Louis 
in  1935,  on  a  contract  to  receive  a  percentage  on  the  sale  of  motion  picture 
rights.  TV,  of  course,  was  unknown  at  Ae  time.  Thirteen  years  later, 
these  motion  pictures  were  telecast  in  a  TV  series  called  “Greatest  Fights 
of  the  Century.”  The  United  States  Court  of  Appeals  sustained  Ettore’s 
claim  that  as  a  professional  performer  he  had  a  “property*  right  in  tele- 
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casts  of  motion  pictures  of  his  performance  which  was  not  waived  by 
his  consent  to  motion  pictures.  The  court  also  concluded  that  Ettore  had 
a  claim  for  unfair  competition.  This  decision  accords  generally  with  a 
number  of  other  decisions  which  recognize  an  entertainers  right  to 
relief  against  unauthorized  use  of  reproductions  of  his  professional  per¬ 
formance. 

The  Ettore  case  is  also  noted  in  104  U.Pa.L.Rev.  1125  (June,  1956). 
The  writer  approves  the  court’s  “realistic  policy”  of  protecting  any  indi¬ 
vidual  earning  his  livelihood  by  performances  for  hire,  but  questions  the 
court’s  finding  of  an  imphed  reservation  of  rights.  The  questions  whether 
plaintiff  was  damaged  by  the  invasion  of  his  rights,  and  of  “publication,” 
are  also  treated. 

Protest  Proceedings 

The  decision  in  Clarksbure  Publishing  Co.  v.  F.C.C.,  225  F.  (2d)  511, 
holding  that  the  F.C.C.  must  hold  a  full  evidentiary  hearing  on  all  rele¬ 
vant  issues  raised  by  a  protest,  is  noted  among  the  recent  cases  in  69 
Harvard  Law  Review  1137  (1956).  Pursuant  to  Section  309(c)  of  the 
Communications  Act,  the  protestant  challenged  the  grant  of  a  construc¬ 
tion  permit  for  a  TV  station  on  the  grounds  it  violated  Commission  pohcy 
favoring  diversification  of  ownership  and  Commission  Rules  against  con¬ 
centration  of  control  of  stations  serving  the  same  area.  The  protest  also 
requested  the  F.C.C.  to  inquire  into  payment  of  expenses  to  a  rival  ap- 
phcant  which  withdrew. 

The  F.C.C.  denied,  the  request  for  inquiry  and  limited  the  hearing 
to  oral  argument  on  the  facts  alleged  in  the  protest.  The  U.  S.  Court  of 
Appeals  reversed  the  F.C.C.  and  remanded  the  case  for  a  full  hearing 
on  all  issues,  and  an  inquiry  into  the  payment  of  expenses.  In  short,  the 
Commission  must  look  beyond  the  allegations  of  a  protest  when  it  is 
suggested  further  inquiry  by  the  F.C.C.  might  develop  information  bear¬ 
ing  on  the  public  interest  aspects  of  a  grant.  The  autiior  points  out  that 
subsequent  to  this  decision.  Congress  amended  Section  3()9(c)  so  that  it 
cannot  be  used  by  competitors  to  delay  the  effective  date  of  a  grant, 
but  that  the  amendment  does  not  change  the  Commission’s  duty  to 
inquire  into  all  issues  raised  in  a  protest. 

Radio  and  TV  Coverage  of  Trials 

A  panel  discussion  entitled  “Fair  Trial  and  Freedom  of  the  Press” 
is  printed  in  19  F.R.D.  16.  With  Judge  Alexander  Holtzoff  of  the  U.S. 
District  Court  for  the  District  of  Columbia  acting  as  moderator,  various 
speakers  contribute  their  particular  points  of  view  to  this  much  discussed 
subject.  Thus,  Richard  P.  Tinkham,  Esq.,  covers  “The  Bar  and  Canon 
35”  as  spokesman  for  the  American  Bar  Association.  After  asking  himself 
whether  or  not  Canon  35  with  respect  to  court  room  photography  and 
broadcasting  of  proceedings  in  court  rooms  should  be  amended,  he  fails 
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to  find  an  answer.  He  thinks  both  hand  camera  and  TV  photography 
interfere  with  the  administration  of  justice,  but  concedes  that  “free  press” 
as  well  as  “fair  trial”  must  be  considered.  J.  R.  Wiggins,  Editor  of  the 
Washington  Post,  entitles  his  remarks  ‘The  Public’s  Right  to  Public  Trial.” 
He  argues  strongly  that  the  public  has  an  independent  right  to  be  present 
at  a  trial,  apart  from  the  right  of  the  accused  to  a  public  trial.  Wiggins 
then  cites  portions  of  various  decisions  which  show  quite  conclusively 
that  the  public  has  no  such  right,  e.g.,  the  appeal  of  associated  newspapers 
in  the  so-called  Jelke  case,  123  N.  E.  (2d)  781.  The  third  panelist  was 
Judge  Florence  E.  Allen  of  the  Sixth  Circuit  Court  of  Appeals,  who  cites 
more  cases  bearing  on  the  free  press  guarantee  of  the  First  Amendment 
and  the  fair  trial  guaranteed  by  due  process  under  the  Fifth  Amendment. 
Her  conclusion  is  made  up  of  such  statements  as  “televising  trials  destroys 
the  right  of  privacy  for  all  concerned”  and,  more  picturesquely,  “tele¬ 
vision  is  not  merely  communication.  It  is  communication  plus  vivid 
photography  plus  the  theatre.  Freedom  of  the  press  was  never  intended 
to  give  such  multiple  distraction  entree  to  a  court.”  All  in  all,  this  article 
is  a  valuable  contribution  to  a  much  debated  problem. 

Messrs.  Tinkham  and  Wiggins  have  another  go  at  the  subject  in  the 
September  American  Bar  Association  Journal  (42  A.B.A.J.,  No.  9).  They 
are  joined  this  time  by  a  distinguished  member  of  the  Federal  Communi¬ 
cations  Bar  Association,  Justin  Miller,  a  former  judge  of  the  Court  of 
Appeals  and  former  general  counsel  of  the  N.A.R.T.B.  The  three  articles 
take  up  more  than  20  of  the  82  pages  of  text  in  the  issue— some  indication 
of  the  importance  which  the  editors  of  the  A.B.A.  Journal  apparently 
attach  to  the  matter.  Judge  Miller  in  his  discussion  takes  the  view  that 
Canon  35  should  be  modified  and,  as  might  be  expected,  makes  out  a 
strong  case  from  both  a  factual  and  a  legal  point  of  view.  Mr.  Wiggins 
presents  the  newspaperman’s  point  of  view,  but— perhaps  because  the 
Washington  Post  is  licensee  of  a  television  station— he  devotes  most  of  his 
attention  to  the  problem  of  telecasting  of  court  proceedings.  Mr.  Tink¬ 
ham,  of  course,  takes  the  point  of  view,  as  summarized  by  the  editor  of 
the  A.B.A.  Journal,  that  “the  principle  of  the  Canon  remains  valid,  even 
though  its  precise  language  may  be  in  part  inappropriate  today.”  He 
supports  his  argument  with  a  good  deal  of  factual  material  as  well  as 
opinions  of  others,  both  in  and  out  of  the  field  of  law.  The  symposium 
is  one  which  should  not  be  missed. 

Still  another  treatment  of  the  problem  is  found  in  a  “factual  report” 
of  the  televising  of  a  murder  trial  in  Waco,  Texas,  last  year,  prepared  by 
a  committee  of  the  Waco-McLennan  County  Bar  Association  under  the 
direction  of  Abner  V.  McCall,  Dean  of  the  Baylor  University  School  of 
Law  (19  Texas  Bar  J.  73  (February,  1956)).  The  report  describes  the  way 
in  which  the  trial  was  telecast  and  the  reaction  of  Uie  public  and  the  bar. 
The  public  generally  approved  of  the  telecasts  and  most  of  the  members 
of  the  county  bar  thought  that  they  had  not  proven  harmful.  See  also 
Seals:  Television— A  Pressing  Problem,  19  Texas  Bar  J.  72. 


Journal  of  the  Federal  Communications  Bar  Association  121 


Federal  Legislation,  1956 

Common  Carrier  Regulation  (P.L.  914) 

P.L.  914,  signed  by  the  President  on  August  2,  1956,  amends  several 
sections  of  the  Communications  Act  dealing  with  regulation  of  communi¬ 
cations  common  carriers.  The  bill  was  requested  by  the  Commission  in 
1955  and  was  “designed  to  eliminate  certain  procedural  burdens  .  .  . 
which  the  F.C.C.  experience  has  shown  to  be  unnecessary  and  unduly 
restrictive”  and  burdensome  both  to  the  Commission  and  the  common 
carriers  (S.Rept.  1445). 

Section  212  of  the  Act,  as  it  previously  read,  required  F.C.C.  ap¬ 
proval  in  every  case  in  which  a  person  proposed  to  hold  the  position  of 
officer  or  director  of  more  than  one  common  carrier  subject  to  the  Act. 
The  Commission  found,  however,  that  most  of  the  applications  submitted 
to  it  involved  companies  under  common  ownership,  particularly  within 
the  Bell  System,  where  no  adverse  effect  on  public  or  private  interests 
would  result  from  interlocking  directorates.  Accordingly  the  section  was 
amended  to  permit  the  Commission  to  exempt  from  the  requirements  of 
the  section  those  persons  holding  dual  positions  in  carriers  one  of  which 
owns  more  than  50  per  cent  of  the  stock  of  the  other  or  both  of  which 
are  more  than  50  per  cent  owned  by  the  same  person. 

The  amendment  to  Section  219(a)  of  the  Act  gives  the  Commission 
discretion  to  limit  the  type  of  information  which  common  carriers  are 
required  to  submit  in  their  annual  reports.  The  need  for  the  amendment 
grew  out  of  the  development  of  new  types  of  limited  or  specialized  com¬ 
mon  carriers,  particularly  in  the  maritime  and  mobile  fields,  as  to  which 
the  detailed  type  of  report  required  by  Section  219(a)  was  not  necessary 
and  was  in  fact  burdensome. 

Section  221(a)  of  the  Act  previously  required  the  Commission  to 
hold  hearings  on  applications  for  authority  to  consolidate  telephone 
properties  or  for  one  telephone  company  to  acquire  the  property  or  con¬ 
trol  of  another.  The  section  was  designed  to  permit  the  Commission  to 
confer  immunity  from  the  anti-trust  laws  in  cases  of  telephone  company 
acquisitions  and  mergers  which  the  Commission  found  to  be  in  the  public 
interest.  The  Commission  contended,  and  the  House  and  Senate  Com¬ 
mittees  agreed,  that  hearings  were  not  necessary  in  most  of  these  cases, 
which  were  of  minor  significance  and  involved  no  conflicting  interests. 
The  United  States  Independent  Telephone  Association,  however,  urged 
that  hearings  should  be  mandatory  if  requested  by  a  telephone  company 
or  association  of  telephone  companies.  This  suggestion  was  adopted,  and 
the  right  to  demand  a  hearing  also  extended  to  state  and  local  govern¬ 
mental  bodies  concerned.  In  the  absence  of  any  such  demand,  the  hold¬ 
ing  of  a  hearing  is  now  entirely  within  the  discretion  of  the  Commission. 
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A  similar  amendment  to  the  Interstate  Commerce  Act,  adopted  in  1949, 
was  cited  as  precedent. 

The  final  amendment  to  Section  410(a)  of  the  Act  was  designed  to 
limit  the  powers  of  joint  boards  appoint^  under  the  Act.  The  section 
originally  provided  ^t  a  joint  board  should  have  the  same  power  and 
authority  as  a  single  commissioner  designated  to  hold  a  hearing.  The 
McFarland  Act  did  away  with  the  single-commissioner  type  of  hearing 
and  accordingly  amended  Section  410(a)  to  give  joint  boards  aU  the 
powers  of  the  Commission  itself.  The  Commission  felt  that  this  delega¬ 
tion  was  too  broad  and  said  that  joint  boards  would  probably  never  be 
utilized  under  this  provision.  Accordingly  the  section  was  amended  to 
give  joint  boards  the  powers  of  a  hearing  examiner. 

Automatic  Radiotelegraph  Call  Selectors  (P.L  947) 

H.R.  4090,  as  introduced  by  Rep.  McCormack  and  passed  by  the 
House,  would  have  required  the  installation  of  an  automatic  radio¬ 
telegraph  call  selector  on  certain  cargo  ships  of  the  United  States  carrying 
less  than  two  radio  operators  (see  H.Rept.  1618).  The  bill  was  not  passed 
by  the  House  until  June,  19^,  and  the  Senate  Committee  was  able  to 
hold  only  one  day’s  hearing  on  it.  The  Senate  Committee  therefore  struck 
out  the  text  of  the  bill  and  substituted  a  provision  that  the  F.C.C.,  Coast 
Guard,  and  Federal  Maritime  Administration,  acting  jointly,  should  make 
a  full  and  complete  study  and  investigation  of  the  need  for  such  legisla¬ 
tion  and  the  feasibihty  thereof  and  report  to  Congress  their  findings  and 
recommendations  not  later  than  March  1,  1957.  The  Senate  and  House 
concurred  in  this. 

Radiotelephone  Installations  on  Passenger  Vessels  (P.L.  985) 

P.L.  985,  signed  August  6, 1956,  and  effective  March  1,  1957,  requires 
vessels  transporting  more  than  six  passengers  for  hire  and  navigated  in 
the  open  sea  or  any  tidewater  within  the  jurisdiction  of  the  United  States 
adjacent  or  contiguous  to  the  open  sea  to  have  an  efficient  radiotelephone 
installation  in  operating  condition.  The  requirement  would  not  apply 
to  vessels  equipped  witb  a  radio  installation  in  accordance  with  existing 
requirements  of  the  Act  or  the  Safety  Convention;  to  Government-owned 
vessels,  with  certain  exceptions,  and  to  vessels  navigating  on  the  Great 
Lakes.  The  bill  as  passed  by  the  House  would  have  applied  to  any  vessel 
carrying  even  a  single  passenger,  but  the  F.C.C.  questioned  this  on  the 
ground  that  a  great  number  of  relatively  small  boats  would  be  covered, 
as  to  some  of  which  suitable  radio  installations  might  be  impracticable 
or  ineffective.  The  Commission  pointed  out,  also,  that  the  number  of 
vessels  involved— some  7,000  as  compared  with  1,800  presently  com¬ 
pulsorily  equipped— would  require  an  increase  in  the  Commission’s  per¬ 
sonnel  and  facihties,  especially  since  a  considerable  number  of  the 
vessels  would  be  located  in  Alaska  or  other  territories  or  remote  places. 
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The  Treasury  Department  raised  a  similar  question.  The  Senate  Com¬ 
mittee,  therefore,  amended  the  bill  to  conform  to  the  description  of  pas¬ 
senger  vessel  in  the  Small  Vessels  Inspection  Act,  P.L.  517.  The  Great 
Lakes  exemption  was  adopted  on  the  floor  of  the  Senate  without  debate. 
The  Commission  may  exempt  vessels  or  classes  of  vessels  from  the 
requirements  of  the  Act  if  it  finds  that  the  route  or  conditions  of  the 
voyage,  or  other  conditions  or  circumstances,  are  such  as  to  render  a 
radio  installation  unreasonable,  unnecessary,  or  ineffective. 


State  Legislation,  1955-1956 

Defamation  by  Radio  and  Television 

Several  states  enacted  legislation  on  the  subject  of  radio  and  tele¬ 
vision  defamation  during  1955-1956.  Connecticut  law  (No.  16  of  1955) 
absolves  broadcasters,  their  agents  and  employees  from  liability  for  de¬ 
famatory  statements  “by  or  on  behalf  of  a  candidate  for  public  office  or 
by  any  other  person,”  as  long  as  the  broadcaster,  etc.,  has  not  participated 
in  the  broadcast  “wilfully,  knowingly,  and  with  intent  to  defame.”  A 
New  York  law  (Ch.  580  of  1955,  as  amended  by  Ch.  452  of  1956,  §337a 
of  the  Civil  Practice  Act)  absolves  broadcasters  from  liability  for  defam¬ 
atory  statements  of  legally  qualified  candidates  “whose  utterances,  under 
rules  and  regulations  of  the  Federal  Communications  Commission,  may 
not  be  subject  to  censorship  by  such  [broadcaster].”  In  order  for  the 
station  to  be  absolved  from  liability  it  must  be  announced,  in  substance, 
at  the  beginning  and  end  of  each  political  broadcast  of  more  than  five 
minutes’  duration,  and  at  the  beginning  of  broadcast  of  five  minutes’ 
duration  or  less,  that  the  speaker’s  remarks  are  not  to  be  construed  as 
reflecting  the  opinions  or  beliefs  of  the  station,  its  ownership,  or  manage¬ 
ment.  The  1956  amendment  added  the  words  “in  substance,”  added  the 
qualification  as  to  broadcasts  of  five  minutes  or  less,  and  deleted  a  re¬ 
quirement  that  the  station  announce  that  the  speaker’s  remarks  “are  not 
subject  to  censorship  under  the  rules  and  regulations  of  the  Federal  Com¬ 
munications  Commission.”  New  Jersey  (Ch.  50  of  1956,  N.J.S.A.  2A:43-3) 
relieves  broadcasters  of  liability  for  political  defamation  “when  such 
broadcast  is  made  under  the  provisions  of  federal  law  and  regulations 
governing  broadcasts  by  candidates  for  public  oflBce  which  deny  to  a 
broadcaster  the  power  of  censorship  over  the  material  broadcast.”  New 
Mexico  (Ch.  32  of  1955)  provides  that  a  broadcaster  shall  not  be  liable 
for  defamatory  remarks  made  by  third  persons  unless  it  is  alleged  and 
proved  that  he  failed  to  exercise  due  care  to  prevent  the  publication  or 
utterance  of  such  statement,  but  adds  a  rather  unusual  proviso  that  “the 
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exercise  of  due  care  shall  be  construed  to  include  a  bona  fide  compliance 
with  any  Federal  Law,  or  the  regulation  of  any  Federal  Regulatory 
Agency,  including  those  laws  and  regulations  fixing  the  rates  that  may  be 
charg^  for  use  of  such  facihties  for  visual  or  sound  broadcasts.” 

A  Kentucky  bill,  effective  May  18, 1956  (House  Bill  No.  71)  provides 
that  a  plaintiff  in  an  action  for  defamation  by  radio  or  television  shall 
recover  no  more  than  special  damages  unless  he  alleges  and  proves  that 
he  made  a  sufBcient  demand  for  correction  and  that  the  station  failed 
to  make  "conspicuous  and  timely  pubhcation”  of  the  correction.  In  addi¬ 
tion,  broadcasters  are  absolved  from  habifity  for  statements  made  by  third 
persons  over  their  faciUties  unless  it  is  shown  that  the  defendant  failed 
to  exercise  due  care  to  prevent  the  publication  of  the  defamatory  state¬ 
ment;  bona  fide  compliance  with  any  federal  law  or  the  regulations  of 
any  federal  regulatory  agency  constitutes  the  exercise  of  due  care,  and 
in  no  event  is  the  broadcaster  liable  for  defamatory  statements  made  by 
political  candidates  or  by  any  person  speaking  on  behalf  of  a  candidate. 

Under  a  new  Oregon  law  (Laws  of  1955,  ch.  365;  Ore.Rev.Stat. 
§§30.150-30.175)  a  plaintiff  may  not  recover  general  damages  for  defama¬ 
tion  by  newspaper,  magazine,  other  printed  periodical,  radio,  television 
or  motion  picture  unless  a  correction  or  retraction  is  demanded  but  not 
published  and  the  plaintiff  proves  by  a  preponderance  of  the  evidence 
that  the  defendant  actually  intended  to  defame  the  plaintiff.  Pubhcation 
of  a  correction  or  retraction  may  be  considered  in  mitigation  of  general 
damages. 

Tennessee  provides  (Pubhc  Acts  of  1955,  ch.  12;  Tenn.  Code  Ann. 
§§23-2606,  23-2^7 )  that  a  broadcaster  shall  not  be  hable  for  defamatory 
statements  made  by  third  parties  unless  it  shall  be  “alleged”  that  the 
broadcaster  failed  to  exercise  due  care.  The  act  also  provides  that  “It 
shall  be  the  responsibihty  of  the  owner,  Ucensee,  or  operator  to  show  that 
due  care  was  used.”  Apparently  the  plaintiff  must  allege  lack  of  due  care 
but  the  burden  is  on  the  defendant  to  prove  the  exercise  of  due  care.  In 
no  event  is  a  broadcaster  liable  for  a  statement  made  by  a  pohtical  candi¬ 
date  speaking  as  such. 

The  Illinois  law  of  1945  on  hbel  by  radio  as  a  criminal  offense  was 
amended  in  1955  to  include  television.  The  provision  that  truth  should 
be  a  sufiBcient  defense  was  amended  to  add  the  qualification  “when  pub¬ 
lished  with  good  motives  and  for  justifiable  ends.”  ( Ill. Ann.Stat.  ch.  38, 
§§404.1-404.4). 

A  Rhode  Island  bill  to  make  slander  and  libel  a  criminal  offense 
was  vetoed  by  the  Governor. 

Automobile  License  Plates 

In  Pennsylvania,  a  television  film  cameraman  (as  well  as  a  news¬ 
paper  or  newsreel  cameraman)  can  obtain  a  special  license  plate  with 
the  letters  “PP”  as  the  first  two  characters,  on  paying  an  extra  $5.00  fee. 
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(P.L.  316  of  1955,  enacted  1956,  75  Purdon’s  P.S.A.  §131(f)).  Radio 
amateurs  can  also  obtain  call-letter  license  plates  under  P.L.  37  of  1955, 
§131(e).  Illinois  has  the  same  provision.  Senate  Bill  52,  approved  May 
11,  1955. 

Broadcasts  and  Telecasts  of  Court  Proceedings 

A  bill  to  prohibit  news  pictures,  televising,  or  broadcasting  of  court 
sessions  was  passed  by  the  Rhode  Island  legislature  in  1956  but  vetoed 
by  the  Governor,  on  the  ground  that  it  superseded  the  general  authority 
of  the  courts  to  control  conduct  of  their  proceedings. 

Radio  and  Television  Advertising 

A  Tennessee  statute  (Acts  of  1955,  ch.  282,  Tenn.Code  Ann.  §39- 
1945)  makes  it  a  crime  to  o£Fer  merchandise,  commodities,  or  services  for 
sale  by  radio  or  television  (among  other  media)  as  part  of  a  plan  or 
scheme  with  the  intent,  design,  or  purpose  not  to  sell  at  the  price  stated 
or  not  to  sell  at  all. 

Radio  and  Television  Transmitter  Towers— Location  Near  Airport 

An  Arkansas  statute  (Act  No.  401  of  1955)  provides  for  enforcement 
by  cities,  towns,  and  counties  in  Arkansas  of  zoning  restrictions  limiting 
the  height  of  towers  and  other  structures  in  proximity  to  United  States 
airports.  The  NARTB  has  contended  that  this  law  is  unconstitutional. 
In  North  Dakota  (Laws  of  1955,  ch.  89)  no  tower,  building,  or  structure 
over  200  feet  in  height  may  be  erected  without  first  notifying  the  State 
Aeronautics  Commission  and  it  is  unlawful  to  build  or  maintain  any  ob¬ 
struction  “near  the  runway  approach  to  any  airport  .  .  .”  except  in  ac¬ 
cordance  with  the  rules  and  regulations  of  the  Aeronautics  Commission. 
A  Minnesota  law  ( Ch.  697  of  1955 )  provides  that  no  tower,  building,  or 
structure  over  200  feet  in  height  shall  be  erected  without  first  notifying 
the  Minnesota  Department  of  Aeronautics,  and  also  the  MinneapoUs-St. 
Paul  Metropolitan  Airports  Commission  if  the  construction  is  “within  the 
jurisdiction  of  the  metropolitan  airports  commission.”  The  Wisconsin 
statute  (Ch.  489  of  1955)  requires  a  permit  from  the  State  Aeronautics 
Commission  for  erection  of  any  structure  over  500  feet  high,  or  above 
a  height  measured  according  to  distance  from  a  public  airport. 
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Foreign  Legislation 


Broadcasting  and  Telecasting  of  Legislative  Proceedings 

The  problem  of  whether  and  to  what  extent  proceedings  of  legislative 
bodies  shall  be  open  to  radio  and  television  coverage  ^  is  not  limited  to 
the  United  States.  The  following  summary  of  a  recent  French  proposal 
is  reprinted  from  the  Bulletin  of  the  European  Broadcasting  Union: 

“A  recent  proposal  with  a  view  to  admitting  radio  and  television  to  the 
National  Assembly  debates  has  been  put  before  Parliament.  Some  of  its  main 
points  are  given  below. 

“(a)  An  element  of  anti-parliamentarianism  has  developed  in  the  country 
because  the  electoral  body  as  a  whole  is  not  exactly  informed  about  the  con¬ 
ditions  of  parliamentary  work.  It  would  be  advisable  to  seek  means  by  which 
the  nation  might  be  better  informed  and  more  appreciative  of  the  activities 
of  its  representatives.  The  most  effective  way  of  informing  the  public  is  surely 
to  give  wide  publicity  to  parliamentary  debates  through  the  medium  of  radio 
and  television. 

“(b)  Similar  proposals  were  made  in  the  past,  in  1923  and  in  1936. 
Today,  technical  progress  makes  the  realization  of  such  a  project  considerably 
easier  and  the  financial  conditions  are  satisfactory.  The  authors  of  this  motion 
also  take  this  opportunity  of  recalling  the  televised  broadcast  of  the  Congress 
of  Parliament  at  Versailles,  made  by  the  RTF  in  December,  1954. 

“The  approval  of  Parliament  is  solicited  in  a  resolution  expressed  in  the 
following  terms:  The  National  Assembly  invites  its  Bureau  to  conclude  an 
agreement  with  the  RTF  with  a  view  to  ensuring  (a)  the  broadcasting  in  full 
of  its  public  debates,  (b)  the  televising  of  certain  meetings,  such  as  investitures, 
votes  of  confidence,  interpellations,  etc.’  ” 


Broadcasts  of  Information  Concerning  Minors 

A  recent  French  law  (Act  of  November  28,  1955)  forbids  the  publi¬ 
cation  by  broadcasting  ( as  well  as  by  the  press,  film,  or  any  other  means 
whatsoever)  of  any  text  or  illustration  concerning  the  identity  and  per- 
sonahty  of  minors  under  18  years  of  age  who  have  left  their  parents  or 
guardian  or  the  person  or  institution  responsible  for  their  care  or  to  whom 
they  were  entrusted.  Infringement  of  this  provision  is  punishable  by 
fine  and,  in  case  of  repetition  of  oflFense,  by  imprisonment,  unless  the  pub- 
hcation  has  been  made  at  the  written  request  of  the  persons  in  charge  of 
the  minor  or  at  the  request  or  written  audiorization  of  certain  authorities. 

The  publication  by  broadcasting  and  by  the  other  media  mentioned 
above  of  any  text  or  illustration  relative  to  the  suicide  of  minors  under 
18  years  of  age  is  likewise  prohibited.^ 

‘  See  12  F.C.Bar  J.  4,  10,  222,  266,  276;  13  id.  7,  22,  37,  85,  88,  101,  126. 
138,  189,  204,  14  id.  18,  25,  132,  253. 

*  (E.B.U.  Bulletin.) 
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Installation  of  Receiving  Antenna  by  Tenant 

The  problems  raised  by  disputes  between  landlords  and  tenants  over 
erection  of  radio  and  television  antennas  have  been  discussed  in  previous 
volumes  of  the  Bar  Journal.^  One  of  the  latest  enactments  on  the  sub¬ 
ject  is  a  Monaco  law  (No.  612  of  1956)  which  provides  that  a  landlord 
may  not  oppose  installation  by  a  tenant  of  an  outside  aerial  except  for 
“motives  judged  to  be  serious  and  legitimate.”  The  tenant  must  notify 
the  owner  of  his  plans,  and  if  the  owner  wishes  to  oppose  them  he  must 
institute  a  court  action.  Other  conditions  of  erection,  from  the  point  of 
view  of  urban  aesthetics  and  safety,  will  be  laid  down  by  the  Monaco 
government. 

*  11  F.C.Bar  J.  93,  130,  222,  12  id.  40^82,  285,  13  id.  206. 


Notes 

Taxation  of  Gain  from  Sale  or  Exchange  of  Broadcast  Station 

For  some  twelve  years  the  Internal  Revenue  Code  has  provided  that 
sale  or  exchange  of  property,  including  corporate  stock,  may  be  treated 
as  an  involuntary  conversion  of  such  property  if  it  is  certified  by  the 
F.C.C.  “to  be  necessary  or  appropriate  to  effectuate  the  policies  of  the 
Commission  with  respect  to  the  ownership  and  control  of  radio  broad¬ 
casting  stations.”  1  The  section  was  originally  enacted  in  1944  for  the 
primary  purpose  of  affording  tax  relief  to  licensees  who  were  required 
to  dispose  of  one  or  more  existing  stations  in  order  to  comply  widi  the 
multiple  ownership  rules,  which  had  been  adopted  on  November  23,  1943. 

In  recent  years,  however,  the  Commission  has  been  faced  with  the 
question  of  applicability  of  the  section  to  cases  where  a  licensee  was  “re¬ 
quired”  to  dispose  of  a  station  only  because  it  wished  to  acquire  a  new 
station  but  already  held  the  maximum  number  of  interests  permissible 
under  the  multiple  ownership  rules,  so  that  disposition  of  one  of  the 
existing  holdings  was  necessary  in  order  to  stay  within  the  rule.  While 
expressing  some  doubt  as  to  the  applicability  of  the  section  to  this  type 
of  situation,  and  over  the  dissents  of  Commissioners  Webster  and  Hen- 
nock,  the  Commission  determined  that  the  language  of  the  statute  was 
sufficiently  broad  to  cover  sales  or  exchanges  made  as  part  of  a  voluntary 
transaction  initiated  by  the  licensee  itself  and  rendered  necessary  as  a 
result  of  the  voluntary  transaction  in  order  to  keep  within  the  multiple 
ownership  rules,  and  it  accordingly  issued  certificates  in  several  cases 
coming  within  this  category.^ 

*  Internal  Revenue  Code  of  1939,  §112(m);  Internal  Revenue  Code  of  1954, 

§1071. 

’  19th  Ann.Rep.  of  F.C.C.,  p.  17  (1953). 
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In  1954  and  again  in  1955  the  Commission  attempted  to  secure  some 
clarification  of  the  matter  from  the  appropriate  committees  of  Congress. 
In  its  19th  Annual  Report  for  the  fiscal  year  ending  June  30,  1953,  it 
stated  that  “The  entire  problem  of  whether  further  clarification  of  con¬ 
gressional  intent  in  this  matter  should  be  sought  is  .  .  .  being  presented 
to  the  Congress  in  connection  with  its  present  overall  study  of  the  In¬ 
ternal  Revenue  Code.”^  Congress,  however,  in  recodifying  the  Internal 
Revenue  Laws  in  the  Revenue  Act  of  1954,  made  no  su^tantive  changes 
in  the  section  and  made  no  comment  on  the  section  other  than  to  indicate 
that  “radio  broadcasting”  included  television.^ 

In  1955  the  Commission  again  raised  the  question  in  letters  to  the 
appropriate  House  and  Senate  Committees.^^  The  Commission  explained 
its  determination  that  the  statute  applied  to  transactions  of  the  type  under 
discussion  by  saying  that 

.  .  [W]hile  the  basic  transaction  would  appear  to  be  voluntary  in  nature, 
that  portion  of  the  transaction  which  results  in  the  sale  of  the  existinR  elation 
results  from  the  provisions  of  the  Commission’s  rules  limitinR  the  number  of 
stations  which  may  be  under  common  ownership  or  control.  It  would,  there¬ 
fore,  appear  to  come  within  the  language  of  the  section  as  being  ‘necessary 
or  appropriate  to  effectuate  the  poUcies  of  the  Commission  with  respect  to 
the  ownership  and  control  of  radio  broadcasting  stations  .  .  .’” 

The  Commission,  however,  raised  the  question  whether  the  drafts¬ 
men  of  the  section  intended  it  to  have  as  broad  an  application  as  it  in  fact 
had  been  given.  The  Commission  also  noted  that 

“In  bringing  this  matter  to  the  attention  of  the  Congress,  the  Commission  wishes 
to  make  clear  that  it  is  not  passing  judgment  upon  whether  the  provisions  of 
Section  1071  should  or  should  not  be  made  apphcable  to  the  types  of  situations 
discussed  above.  This  question  is  a  matter  of  tax  policy  rather  than  communi¬ 
cations  policy  and  the  Commission  does  not  wish  to  express  any  opinion  as  to 
whether  or  not  any  amendment  of  the  existing  provisions  of  Section  1071  is 
advisable.  We  do  feel,  however,  that  in  view  of  the  legislative  history  of  the 
provision  we  owe  an  obligation  to  the  Congress  to  point  out  the  actual  resiilts 
of  the  adoption  of  Section  1071  so  that  Congress  may,  in  its  wisdom,  determine 
as  to  whemer  or  not  they  should  be  continued  in  the  future.’’ 

Once  again  Congress  failed  to  take  any  action. 

In  September,  1956,  the  Commission  again  faced  up  to  the  problem 
and  this  time,  by  an  apparently  unanimous  vote,  decided  to  abandon  its 
previous  policy  and  in  the  future  to  issue  tax  certificates  only  in  cases 
where,  “because  of  changes  in  the  Commission  s  rules,  licensees  or  per¬ 
mittees  are  required  to  dispose  of  their  broadcast  holdings  involuntarily** 
(emphasis  in  the  original).®  In  the  future. 


*  Sec.  n.  2,  supra. 

‘H.Rept.  1337  (83d  Cong.);  S.Rept.  1622  (83d  Cong.).  The  Committee  on 
Ways  and  Means  of  the  House  of  Representatives  held  extensive  hearings  on  the 
general  revision  of  the  Internal  Revenue  Code,  including  the  topic  “Capital  Cains 
and  Losses,’’  but  no  discussion  of  the  present  problem  seems  to  have  taken  place. 
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“the  basic  test  to  be  applied  in  issuinR  tax  certificates  will  be  that  the  facility 
which  was  disposed  of  must  have  been  lawful  under  the  Commission’s  rules 
and  pohcies  wnen  acquired,  but  have  been  disposed  of  because  of  a  change 
in  Commission  policy  or  rules  which  made  the  retention  of  the  facility  incon¬ 
sistent  with  such  poucy  or  rules.  The  above  policy  will  become  applicable  to 
any  transaction  involving  the  disposition  of  any  broadcast  interest  based  on  a 
contract  entered  into  after  Octob^  15,  1956.” 

Nothing  in  the  legislative  history  of  the  statute,  the  Commission  said, 

“indicates  that  it  was  intended  to  apply  to  situations  where  a  licensee  volun¬ 
tarily  chose  to  dispose  of  one  broadcast  facihty  in  order  to  obtain  another 
facihty  and  disposition  of  the  first  facility  was  necessary  because  of  the  Com¬ 
mission’s  multiple  ownership  or  duopoly  rules  or  policies.” 

'The  legislative  history  of  the  statute,  as  reviewed  by  the  Commission 
in  its  1955  letter  to  Congress,  would  seem  to  support  the  Commission’s 
latest  interpretation.  It  is  clear  that  the  compelling  cause  for  enactment 
of  the  section  in  1944  was  the  adoption  of  the  multiple-ownership  rule 
on  November  23, 1943,  as  a  consequence  of  which  some  35  licensees  were 
required  to  dispose  of  multiple  holdings.  'The  section  was  first  proposed 
by  way  of  a  Senate  Committee  amendment  to  the  Revenue  Bill  of  1943, 
as  passed  by  the  House.  The  Senate  amendment  read  as  follows: 

“The  sale  or  exchange  of  property  required  by  the  Federal  Communica¬ 
tions  Commission  by  order  or  as  a  condition  to  the  granting  of  any  application 
.  .  .  shall,  if  the  taxpayer  elects  to  have  the  benefit  of  this  section,  treated 
as  an  involuntary  conversion  of  such  property  .  .  .” 

With  respect  to  this  amendment  Senate  Report  No.  627,  78th  Congress, 
stated: 

“The  Federal  Communications  Commission,  in  pursuance  of  the  policy  of 
eliminating  common  ownership  of  directly  competing  radio  facilities,  may 
condition  applications  for  renewal  of  licenses  or  other  applications  upon  the 
elimination  of  such  common  control  and  disposition  of  some  of  the  facilities 
or  property.  This  section,  for  which  there  is  no  corresponding  provision  in 
the  House  bill,  provides  that  a  sale  or  exchange  of  property  required  by  order 
of  the  Commission  or  required  as  a  condition  of  granting  certain  applications 
shall  at  the  election  of  the  taxpayer  be  treated  as  an  involuntary  conversion 
of  property  .  .  .” 

The  present  language  of  the  section  was  adopted  by  the  conferees  on  the 
Revenue  Bill.  In  explanation  thereof,  the  Conference  Report  stated: 

“In  view  of  the  fact  that  the  Commission  does  not  order  or  require  any  par¬ 
ticular  sale  or  exchange,  it  has  been  deemed  more  appropriate  to  provide  that 
the  election,  subject  to  the  other  conditions  imposed,  shall  be  available  upon 
certification  by  the  Commission  that  the  sale  is  necessary  or  appropriate  to 
effectuate  the  policies  of  the  Commission  with  respect  to  ownership  or  control 
of  radio  broadcasting  stations.  The  subsection,  however,  is  not  thereby  made 
applicable  to  cases  of  sales  or  exchanges  made  necessary  not  by  reason  of 
Commission  policies  as  to  ownership  or  control  but  as  a  result  of  odier  matters, 
such  as  operation  of  a  broadcasting  station  either  in  a  manner  determined  by 
the  Commission  to  be  not  in  the  public  interest  or  in  violation  of  other  Federal 
or  State  laws.” 

“No  indication  was  given,”  the  Commission  said  in  its  letter,  “that  the 
amendment  was  intended  in  any  respect  to  broaden  the  category  of 
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cases  to  which  the  provision  was  to  be  applicable;  instead  the  Report 
made  clear  that  the  requirement  of  Commission  certification  was  neces¬ 
sitated  by  the  fact  that  the  Commission’s  rules  did  not  order  or  require 
particular  sales  or  exchanges,  and  that  the  original  language  might  have 
been  capable  of  a  construction  permitting  tax  relief  where  the  divestment 
resulted  from  the  licensees’  own  wrongdoings.  And  the  Internal  Revenue 
Bureau,  in  subsequently  adopting  regulations  with  respect  to  Section 
I12(m)  included  a  statement  that: 

“  ‘Section  1 12(in)  applies  only  in  the  case  of  a  sale  made  necessary  by  reason 
of  the  Commission’s  policies  as  to  ownership  or  control  of  radio  facilities.  The 
section  does  not  apply  in  the  case  of  a  sale  or  exchange  made  necessary  as  a 
result  of  other  matters,  such  as  the  operation  of  a  broadcast  station  in  a  manner 
determined  by  the  Commission  to  be  not  in  the  public  interest  or  in  violation 
of  Federal  or  State  law.’  ” 

The  Commission’s  action  nevertheless  raises  some  interesting  ques¬ 
tions.  Whether  they  can  be  brought  before  a  court  for  judicial  review, 
if  any  hcensee  wishes  to  challenge  the  Commission’s  change  of  position, 
is  itself  an  issue  of  some  diflBculty.  Is  the  Commission’s  denial  of  a  cer¬ 
tificate  final  and  conclusive,  or  could  a  licensee  whose  re.mest  is  denied 
bring  an  injunction  action  against  the  Commission  to  compel  it  to  grant 
a  certificate  on  the  ground  that  the  statute  requires  it  to  do  so?  Under 
the  Administrative  Procedure  Act,  Section  10, 

“Except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2)  agency  action 
is  by  law  committed  to  agency  discretion.— ^a)  Right  of  Review. — Any  person 
suffering  legal  wrong  because  of  any  agency  action,  or  adversely  affected  or 
aggrieved  by  such  action  within  the  meaning  of  any  relevant  statute,  shall  be 
entitled  to  judicial  review  thereof. 

«  «  •  • 

“(c)  Reviewable  Acts. — Every  agency  action  made  reviewable  by  statute 
and  every  final  agency  action  for  which  there  is  no  other  adequate  remedy  in 
any  court  shall  be  subject  to  judicial  review  .  .  .’’ 

It  does  not  appear  that  any  statute  expressly  precludes  judicial  review 
of  the  Commission’s  action,  and  even  a  statutory  provision  that  admin¬ 
istrative  action  shall  be  “final”  has  been  held  not  to  prevent  judicial 
relief.^  It  might  well  be  argued,  also,  that  the  F.C.C.’s  action  under  the 
statute  is  not  discretionary  but  ministerial,®  and  the  Commission’s  own 
words  could  be  cited  in  support  of  this  contention.®  Refusal  of  a  certificate 

’  McGrath  v.  Kristensen,  340  U.S.  162  (1950);  cf.  Estep  v.  United  States,  327 
U.S.  114  (1946). 

*'nie  “discretionary  function”  exception  in  §10(2)  has  been  held  to  apply  to 
such  matters  as  denial  of  an  application  for  parole,  Bozell  v.  United  States,  199F.(2d) 
449  (C.A.  4th,  1952);  adoption  of  rules  on  grazing  privileges  and  denial  of  an  appli¬ 
cation  for  such  privileges,  Sellas  v.  Kirk,  200  F.  (2d)  217  (C.A.  9th,  1952);  readjust¬ 
ment  of  districts  and  liquidation  and  dissolution  of  Home  Loan  Banks,  Fahey  v. 
O’Melveny  &  Myers,  200  F.  (2d)  420  (C.A.  9th,  1952);  panting  authority  to  permit 
establishment  of  branch  ofiBces  of  savings  and  loan  associations.  First  National  Bank 
of  McKeesport  v.  First  Federal  Savings  &  Loan  Ass’n,  225  F.  (2d)  33  (U.S.App.D.C., 
1955). 

'’The  Commission  justified  its  previous  issuance  of  such  certificates  on  the 
ground  that  the  statute  was  broad  enough  to  cover  cases  arising  out  of  voluntary 
transactions,  and  therefore  should  be  applied  to  such  cases.  See  supra. 
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would  clearly  constitute  “agency  action”  and  if  the  statute  requires 
the  Commission  to  issue  a  certificate  on  a  given  set  of  facts,  refusal  to  do 
so  would  constitute  a  “legal  wrong.” 

Whether  any  such  attack  on  die  Commission’s  action  would  in  fact 
be  successful  is  another  matter.  An  agency  has  the  right  to  change  its 
interpretation  of  a  statute,  even  though  its  original  construction  was 
adhered  to  for  many  years,  if  the  later  interpretation  is  a  permissible 
one.i^  Even  re-enactment  of  the  statute  with  knowledge  of  an  admin¬ 
istrative  interpretation  does  not  operate  to  “freeze”  the  interpretation  so 
that  it  becomes  part  of  the  statute;  this  is  only  one  of  the  factors  to  be 
considered  in  deciding  whether  the  interpretation  is  a  correct  one.  12 
Whether  or  not  Congress  was  aware  of  the  F.C.C.’s  original  interpreta¬ 
tion  of  the  statute  when  it  revised  the  Internal  Revenue  Code  in  1954, 
it  can  hardly  be  said  that  failure  to  change  the  law  in  this  minor  par¬ 
ticular,  in  a  project  so  vast  as  overhauling  the  entire  Internal  Revenue 
Code,  amounted  to  approval  and  adoption  of  the  administrative  interpre¬ 
tation.  Certainly  its  mere  inaction  in  1955-56  did  not.  If  the  Commission’s 
current  interpretation  of  Section  1071  is  correct,  the  Commission  had  the 
power  to  adopt  it  and  any  rehef  can  come  only  from  Congress. 

That  Congress  may  itself  tighten  up  the  statute  is  indicated  in  a 
report  that  a  subcommittee  of  the  House  Committee  on  Ways  and  Means 
will  hold  hearings  on  the  matter,  along  with  about  30  other  questions, 
beginning  November  19, 1956.  The  Commission  is  also  said  to  have  asked 
an  expression  of  Congressional  intent  on  the  question  whether  tax  rehef 
certificates  should  be  issued  where  the  seller  reinvests  his  gains  in  prop¬ 
erty  subject  to  depreciation. 

“  Section  2(k)  of  the  Administrative  Procedure  Act  provides  that  “  ‘Agency 
action’  includes  .  .  .  every  agency  .  .  .  order,  .  .  .  relief,  or  the  equivalent  or  denial 
thereof,  or  failure  to  act.”  Sec.  2(f)  provides  that  “Relief”  includes  “the  whole  or 
part  of  any  agency  (1)  grant  of  money,  assistance,  license,  authority,  exemption,  ex¬ 
ception,  privilege,  or  remedy;  (2)  recognition  of  any  claim,  right,  immunity,  privilege, 
exemption,  or  exception;  or  (3)  taking  of  any  other  action  upon  the  application  or 
petition  of,  and  beneficial  to,  any  person.”  Under  Sec.  2(d),  “  ‘Order’  means  the 
whole  or  any  part  of  the  final  disposition  (whether  affirmative,  negative,  injunctive, 
or  declaratory  in  form)  of  any  agency  in  any  matter  other  than  rule  making  but  in¬ 
cluding  licensing.” 

“  United  States  ex  rel.  Hirshberg  y.  Malanaphy,  168  F.(2d)  503  (C.A.  2d, 
1948),  rev’d  on  other  grounds,  336  U.S.  210  (1949). 

“  Helyering  y.  Reynolds,  313  U.S.  428  (1941);  Helvering  v.  Wilshire  Oil  Co., 
308  U.S.  90  (1939);  I.C.C.  v.  Service  Trucking  Co.,  Inc.,  186  F.  (2d)  400  (C.A.  3d, 
1951);  Pacific  Power  &  Light  Co.  v.  F.P.C.,  184  F.  (2d)  272  (U.S.App.D.C.,  1950); 
Commissioner  of  Internal  Revenue  v.  Air  Reduction  Co.,  Inc.,  130  F.  (2d)  145  (C.C.A. 
2d,  1942);  United  States  v.  Abrams,  197  F.  (2d)  803  (C.A.  6th,  1952);  Atchison,  T.&S. 
F.Ry.Co.  V.  Summerfield,  229  F.  (2d)  777  (U.S.App.D.C.,  1955). 

“  The  Commission  was  well  advised  to  make  its  new  interpretation  prospective 
only.  See  Rights-of-Way  Across  Tribal  and  Allotted  Indian  Lands  on  the  Flathead 
Reservation,  58  I.D.  319  (Dept.Int.,  1943).  Cf.  Automobile  Club  of  Michigan  v. 
Commissioner  of  Internal  Revenue,  230  F.  (2d)  585  (C.A.  6th,  1956,  cert,  granted, 
Oct.  8,  1956);  Lesavoy  Foundation  v.  Commissioner  of  Internal  Revenue  (C.A.  3d, 
Nov.  12,  1956). 

Broadcasting-Telecasting,  Nov.  12,  1956,  p.  70. 
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Appearance  by  Judge  on  Television  Program 

An  advisory  opinion  of  the  Committee  on  Judicial  Ethics  of  the 
Conference  of  California  Judges,  dealing  with  appearances  of  judges 
on  commercially  sponsored  television  programs,  was  reprinted  at  14 
F.C.Bar  J.  258.  In  its  Seventh  Annual  Report,  submitted  to  the  Confer¬ 
ence  in  September,  1956,  the  Committee  commented  on  this  matter  as 
follows:^ 

In  1954,  the  Judicial  Ethics  Committee  rendered  Opinion  No.  8, 
holding  that  the  appearance  of  a  judge  on  a  commercially  sponsored  tele¬ 
vision  program  dealing  with  individual  youth  problems  in  the  community 
would  be  a  clear  violation  of  Canon  21.  In  ftiat  opinion  the  committee 
stated  that  if  an  exception  to  the  conduct  prohibited  by  the  canon  is 
deemed  desirable,  the  change  should  be  brought  about  by  repeal  or 
amendment  of  the  canon  and  not  by  construction. 

Canon  21  presently  reads  as  follows: 

“A  judge  should  not  participate  in,  or  permit  the  use  of  his  name  in 
connection  with  any  commercially  sponsored  advertising  program,  with  or 
without  compensation,  even  though  such  program  purports  to  be  for  die  benefit 
of  the  public  or  even  though  the  compensation  offered  is  to  be  donated  to 
charity.” 

Your  committee  believes  that  a  revision  of  Canon  21  should  be  given 
serious  consideration.  Under  the  present  canon  the  criteria  of  ethical 
or  unethical  judicial  conduct  in  participation  or  appearance  on  radio  or 
television  programs  is  the  program’s  sponsorship.  We  cannot  close  our 
eyes  to  the  fact  that  few  radio  or  television  programs  are  unsponsored  and 
that  the  adherence  to  this  canon  virtually  precludes  the  appearance  of  a 
judge  on  the  air  for  any  purpose  even  on  behalf  of  his  own  candidacy  for 
oflBce.  We  deplore  any  public  appearance  of  a  judge  as  the  promoter  of 
a  business  or  as  an  entertainer  or  for  any  other  purpose  beneath  the 
dignity  of  his  oflBce.  We  question,  however,  whether  the  exclusive  test 
should  be  the  sponsorship  of  the  program. 

Proscription  from  public  appearance  or  relegation  to  a  cloistered 
life  are  not  contemplated  by  the  Canons  of  Judicial  Ethics.  While  adjured 
to  refrain  from  partisan  politics,  a  judge  may  without  impropriety  speak 
on  the  subject  of  his  own  candidacy  or  other  non-partisan  subject.  ( Canon 
10 )  A  judge  may  well  contribute  to  the  public  interest  by  advice  on  pro¬ 
cedural  facts.  (Canon  19)  A  judge  may  act  as  a  lecturer  on  law,  or  write 
on  legal  subjects.  (Canon  27)  A  judge  need  not  live  in  retirement  or 
seclusion  and  should  continue  to  mingle  in  social  intercourse  and  main¬ 
tain  his  interest  in  and  appearance  at  meetings  of  the  Bar.  (Canon  29) 
However,  any  conduct  otherwise  proper  within  these  areas  becomes 
interdicted  if  in  any  way  related  to  a  commercially  sponsored  advertising 
program. 

‘The  Conference  adopted  the  recommendation  of  the  Committee. 
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We  believe  that  the  canon  dealing  with  the  relation  of  judges  to 
public  promotions  should  state  a  general  principle  and  be  broad  enough 
to  permit  him  to  take  part  in  radio  or  television  programs  dealing  with 
matters  of  non-pohtical  public  interest  or  the  administration  of  justice 
regardless  of  sponsorship  if  there  can  be  no  reasonable  ground  for  sus¬ 
pecting  that  his  office  is  being  used  for  promotional  purposes. 

We  therefore  recommend  to  the  Conference  that  Canon  21  be 
amended  to  read  as  follows: 

“A  judge  should  not  participate  in,  nor  permit  his  name  to  be  used  in 
connection  with,  any  business  venture  or  commercial  advertising  program,  with 
or  without  compensation,  in  such  a  way  as  would  justify  a  reasonable  suspicion 
that  the  power  or  prestige  of  his  ofiBce  is  being  utilized  to  promote  a  business 
or  commercial  product.” 


Representations  of  Lawyers  and  Judges  on  Television  Programs 

The  following  comments  are  reprinted,  by  permission,  from  “The 
BAR-fly,”  published  by  the  Hartford  County  Bar  Association  in  Con¬ 
necticut.  Benedict  M.  Holden,  Esq.,  of  Hartford,  is  chairman  of  the 
Publications  Committee  of  that  Association.  The  quoted  remarks  ap¬ 
peared  in  the  October,  1956  and  March,  1954  issues,  respectively,  and 
seem  of  particular  interest  to  members  of  the  Federal  Communications 
Bar  Association. 


On  the  State  of  Things 

We  have  often  criticized  television  shows  which  misrepresent  mem¬ 
bers  of  the  legal  profession,  and  we  have  been  lately  viewing  a  quantity 
of  “courtroom”  episodes.  It  has  led  us  to  consider  other  offerings  of  a 
dramatic  nature  involving  the  professions  of  others.  There  is  one,  for 
example,  which  regularly  concerns  clergymen,  fictionalized  up  to  the 
hilt,  but  accurate  to  a  fault.  The  producers  notify  the  palpitating  public 
that  Father  X,  Rabbi  Y  and  Rev.  Mr.  Z  have  been  consulted  as  experts. 
There  is  another  which  portrays  with  exactitude  the  various  dramatic 
problems  encountered  in  the  medical  profession,  and  to  avoid  improper 
diagnosis  and  treatment,  doctors  are  consulted  as  to  the  technicahties. 

If  the  Navy  swings  into  action,  you  may  be  certain  that  a  sailorman 
is  sitting  in  the  wings.  When  it  comes  to  court— anything  goes!  We  have 
seen  lawyers  in  fierce  altercation,  clients  interrupting  proceedings,  wit¬ 
nesses  in  contempt  unrebuked.  We  have  seen  a  judge,  who  for  almost 
an  hour  remained  dignified  and  astute,  and  ended  up  by  lashing  the 
“jury”  because  it,  witii  more  knowledge  of  the  law  than  the  jurist  evi¬ 
denced,  found  the  accused  “not  guilty.”  ( No  one  had  established  who  the 
deceased  really  was,  nor  the  manner  in  which  he  died! )  Reluctantly  we 
have  come  to  a  conclusion  that  the  critics  who  recently  stated  that  “the 
Bar  is  apathetic  and  is  content  to  pass  resolutions  and  let  it  go  at  that” 


ll 
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may  have  been  right.  We  criticize  the  misrepresentation  of  court  pro¬ 
cedure— at  the  lunch  table— or  to  our  wives— or  in  Association  Meetings. 
It  is  rather  unfortunate  that  we  do  not  use  a  little  ink  and  a  stamp  and 
inform  the  people  who  run  the  show,  citing  chapter,  verse,  and  enormity 
of  the  misrepresentation. 

We  have  no  doubt  that  the  Doctors  were  heard  because  they  were 
articulate.  The  situation  demands  a  Uttle  individual  action,  for,  peculiarly 
enough,  producers  like  to  be  accurate.  They  recognize  that  there  is  drama 
in  realism,  but  it  remains  for  us  to  remind  them  that  their  efiForts  are  not 
realistic.  Nobody  is  going  to  do  it  for  us,  you  know.  If  the  Bar  thinks 
enough  of  itself  to  seek  to  effect  the  change,  the  change  will  be  effected, 
or  we  will  have  a  just  cause  for  complaint.  As  it  is,  we  are  complaining 
to  everyone  except  those  who  can  do  anything  about  it.  Articulate  a 
httle.  Brother. 

«  O  O  O 

We  have  at  last  come  to  the  startling  conclusion  that  people  who 
write  plays,  movies,  and  TV  scripts  have  been  used  harshly  by  members 
of  the  legal  profession  at  one  time  or  another.  Our  acquaintance  with 
lawyers  in  that  highly-specialized  branch  is  necessarily  limited,  but  those 
whom  we  know  have  impressed  us  as  being  sterling  fellows.  We  under¬ 
stand  perfectly  that  drama  would  suffer  if  playwrights  were  bound  by 
the  rules  of  evidence  in  their  courtroom  scenes,  but  we  would  be  ever 
so  pleased  if  the  courtroom  procedures  rang  true.  Must  every  judge  be 
either  a  hard-hearted  unreasoning  monster  or  a  bumbling  idiot?  Must 
90  per  cent  of  the  legal  profession  portrayed  be  murderers,  blackmailers, 
or  dupes?  NOT  SO,  Sir.  We  are  not  so  diinskinned  as  to  be  insulted  by 
it,  but  we  worry  a  little— and  not  without  reason.  When  our  oldest  ex¬ 
emption  hears  the  name  “Lawyer  Burgle”  on  his  favorite  western  show, 
he  knows  that  he  is  looking  at  the  crook  who  is  going  to  fleece  poor  Sally 
of  the  goldmine  or  the  mortgage. 

This  takes  a  little  explanation  which  we  feel  to  be  unnecessary,  but 
is  not  entirely  copeless.  What  disturbs  us  the  most  is  that  when  one  of 
the  Armed  Services  is  mentioned,  at  least  the  uniforms  are  properly 
worn,  and  no  one  ever  salutes  with  the  left  handl  The  producers  strive 
for  realism  with  farmers,  truck  drivers,  and  sand-hogs,  but  when  they 
come  to  the  legal  profession  and  particularly  courts,  imagination  runs 
wild!  There  are  enough  Bar  Associations  who  would  be  glad  to  offer 
such  technical  advice  as  may  be  necessary,  but  the  people  in  show- 
business  seem  to  be  unwilling  to  ask  for  it. 

Army  Regulations  Affecting  Radio  and  Television 

Army  Department  Regulations  on  “Relations  with  Agencies  of  Pub¬ 
lic  Contact”  (32  C.F.R.,  Part  504)  were  recently  revised,  21  F.R.  7344. 
The  regulations  have  to  do  generally  with  public  information  matters.  Of 
particular  interest  to  radio  and  television  broadcasters,  as  distinguished 
from  other  media,  are  the  provisions  relating  to  the  use  of  “the  Army 
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theme”  in  commercial  advertising,^  Army  cooperation  in  commercial 
motion  picture,  radio,  and  television  productions,  and  photography  at 
courts-martial.  Radio  and  television  scripts  and  productions  must  be 
certified  for  Army  cooperation  after  approval  by  the  Department  of  the 
Army  and  the  Department  of  Defense,  if  proposed  for,  or  subject  to, 
release  on  a  national  scale,  or  when  the  subject  matter  thereof  “concerns 
information  reserved  to  the  review  authority  of  the  Department  of  the 
Army  or  the  Department  of  Defense.” 

A  major  commander  may  authorize  Army  cooperation  in  a  radio  or 
television  production  which  is  regional  to  his  command  in  public  interest 
and  coverage  and  an  installation  commander  has  similar  authority  in 
the  case  of  productions  that  are  limited  in  pubhc  interest  to  his  own  local 
area.  “Cooperation”  includes  furnishing  technical  advisers,  access  to 
locations,  equipment,  weapons,  and  troops,  but  it  must  be  at  no  cost 
to  the  government.  To  be  approved,  the  script  and  production  must 
“reflect  the  Army’s  traditions,  ideals,  and  devotion  to  the  pubhc  service.” 
Certain  photography  in  connection  with  courts-martial  is  permitted  in 
cases  of  national  public  interest  in  matters  of  a  nonclassified  nature. 

Prisoners  may  not  be  photographed,  except  for  official  purposes, 
since  “Disregard  of  this  policy  could  subject  the  Army  to  criticism  on 
grounds  of  defamation,  embarrassment,  mental  anguish,  and  similar 
charges.”  However,  commanders  may  permit  photography  during  the 
period  of  a  trial  by  court-martial  subject  to  the  following  guides: 

“(1)  Photography  of  the  interior  of  the  courtroom  may  be  permitted  when 
personnel  involved  in  the  proceedings  are  not  physically  present  therein. 

“(2)  During  the  period  of  the  trial,  photography  of  the  accused  may  be 
permitted  at  such  times  as  he  is  out-of-doors  in  public  view.  At  their  option, 
members  of  the  court  or  the  accused  may  be  photographed  in  the  room  or 
rooms  assigned  to  the  press.  Any  photography  of  the  accused  will  be  accom¬ 
plished  only  under  appropriate  circumstances,  never  in  a  courtroom,  cell, 
cellblock,  prison  yard,  or  like  area.  A  military  prisoner  will  not  be  photo¬ 
graphed  when  other  prisoners  are  present  nor  be  forced  to  pose  for  photographs, 
except  for  official  purposes.  Any  photography  permitted  will  not  imp^e  or 
interfere  with  the  progress  of  the  trial.” 

Courtroom  Broadcasts  and  Telecasts 

The  matter  of  amending  the  American  Bar  Association’s  Canon  35, 
deahng  with  photography,  broadcasting,  and  telecasting  of  courtroom 
proceedings,  has  been  actively  under  consideration  for  some  time  but 

‘“(a)  .  .  .  The  Army  theme  may  be  used  in  commercial  advertisements 
provided  the  advertisement  does  not  disclose  classified  military  information, 
bring  discredit  on  the  military  service,  or  express  or  imply  Army  approval  of  or 
preference  for  the  products  advertised  over  like  products  of  another  company. 
Army  personnel  on  active  duty  may  not  indorse  such  products  in  such  a  way  to 
involve  the  Army  uniform,  or  their  title  or  grade,  or  express  or  imply  other 
official  Army  connotation. 

“(b)  In  cooperating  with  an  advertiser,  the  Department  of  the  Army  does 
not  assume  responsibUity  for  the  accuracy  of  the  advertiser’s  claims  or  for  his 
compliance  with  laws  protecting  the  rights  of  privacy  of  military  personnel 
whose  photographs,  names,  or  statements  appear  in  the  advertisement.” 
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action  was  deferred  at  the  1956  meeting.  Richard  P.  Tinkham,  Chairman 
of  the  A.B.A.  Committee  on  Public  Relations,  made  a  special  plea  to 
press,  radio,  and  television  interests  “to  be  patient  while  the  complex 
issues  involved  are  being  weighed  through  the  agencies  which  the  bar 
has  established  for  this  purpose.”  In  an  oral  statement  to  the  A.B.A. 
House  of  Delegates,  Mr.  Tinkham  declared  that  “because  some  members 
of  the  media  believe  they  are  being  deprived  of  their  moral  and  con¬ 
stitutional  rights  in  jurisdictions  where  Canon  35  is  observed,  they  are 
impatient  with  the  time  required  to  afiFord  a  thorough  study  of  this 
problem.  We  are  deahng  here  with  traditions  of  courtroom  dignity  and 
decorum  which  are  centuries  old.  This  is  not  a  problem  that  can  be 
solved  overnight.”  He  warned  that  “hasty  or  ill  considered  action  in  deal¬ 
ing  with  this  subject  could  lead  to  a  public  revulsion  harmful  to  the  media 
as  well  as  to  the  courts.”  He  pointed  out  that  a  special  committee  of  the 
American  Bar  Foundation  has  undertaken  a  review  of  all  the  Canons  of 
Ethics,  including  Canon  35. 

The  A.B.A.  has  appointed  as  members  of  the  Bar-Media  Conference 
Committee:  Mr.  Tinkham;  Judge  Walter  M.  Bastian  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit  (Chairman),  and 
Judge  Shackelford  Miller,  Jr.,  of  the  Sixth  Circuit  Court  of  Appeals.  Judge 
Bastian  is  well  known  to  members  of  the  Federal  Communications  Bar 
Association  in  Washington,  while  Judge  Miller  is  a  brother  of  Neville 
Miller,  former  president  of  this  Association.  The  committee  also  includes 
three  representatives  of  publishers,  editors,  and  broadcasters.  It  functions 
as  a  liaison  group  in  considering  mutual  problems  of  the  bar  and  the  mass 
media,  particularly  in  the  fields  of  trial  pubhcity  and  courtroom  photog¬ 
raphy. 

In  the  meanwhile,  the  Arizona  Supreme  Court  on  October  2  adopted 
the  A.B.A.’s  Canons,  including  Canon  Hawaii  has  taken  similar  action. 

Unauthorized  Television  Relay  Stations 

The  problem  of  unauthorized  television  relay  or  booster  stations, 
which  has  plagued  the  F.C.C.  in  recent  months,  has  reared  its  head  also 
in  France.  The  following  account,  taken  from  the  Bulletin  of  the  Euro¬ 
pean  Broadcasting  Union,  has  a  very  famihar  ring: 

“DurinR  the  first  transmissions  from  Mont  Pilat,  there  appeared  ‘shadow 
zones’  due  to  the  proximity  of  high  mountains,  so  that  one  small  village  in 
the  Ardtehe  district,  although  not  far  from  the  transmitter,  did  not  receive 
any  pictures  at  all.  Without  asking  the  advice  of  the  authorities,  local  viewers 
sought  the  aid  of  a  Paris  firm  for  the  installation  of  a  receiver-transmitter  unit 
on  a  neighboring  hill,  at  an  altitude  of  1100  metres.  The  results  were  very 
favorable  and  the  aerials  began  to  multiply  in  the  village  and  its  neighborhood. 
But  this  state  of  affairs  did  not  last;  the  RTF  adv'sed  the  organizers  that  their 
installation  constituted  a  ‘pirate  relay  station’  which  contravened  the  law.  At 
the  same  time  they  were  ordered  to  dismantle  what  they  had  been  to  such 
great  pains  to  erect. 

“The  matter  caused  a  great  deal  of  ink  to  flow  in  the  French  press  and 
certain  articles  denounced  the  incomprehension  of  public  services.  However, 
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it  would  seem  that  a  satisfactoiy  solution  is  in  view.  The  first  reaction  before 
such  spontaneous  initiative  could  only  be  a  brusque  refusal,  not  so  much  be¬ 
cause  it  is  in  contravention  of  French  law  (Decree  of  August  1790  concerning 
the  inviolability  of  correspondence.  Statute  of  December  1851  on  the  trans¬ 
mission  of  signals  to  a  distance)  but  because  the  erection  of  a  private  relay 
station  may  have  serious  consequences:  a  badly  designed  installation  can 
cause  interference  in  another  area  and,  if  the  pictures  received  are  bad,  it  is 
no  use  complaining  to  ordinary  citizens. 

“It  was  therefore  decided,  in  principle,  that  a  systematic  Veto’  would 
no  longer  be  applied  to  the  installation  of  such  relay  stations,  on  the  double 
condition  that  a  proper  demand  should  be  addressed  to  the  Administration 
(which  was  not  done  in  this  case)  and  that  effective  guarantees  of  competence 
be  provided  by  the  manufacturers  who,  moreover,  must  carry  out  the  work 
imder  the  supervision  of  RTF  engineers.” 


Book  Reviews 

The  People’s  Right  to  Know:  A  Report  on  Government  News  Sup¬ 
pression,  by  Allen  Raymond  (American  Civil  Liberties  Union,  1955;  pp. 
48,  35c). 

This  “report”  was  prepared  by  Allen  Raymond,  a  veteran  news¬ 
paperman,  and  approved  by  the  Board  of  Directors  of  the  A.C.L.U.  It 
is  mainly  a  recounting  of  difficulties  experienced  by  newsmen  in  obtain¬ 
ing  access  to  information  concerning  activities  of  the  Federal  Govern¬ 
ment.  Criticisms  of  secrecy  by  both  political  parties  are  also  recounted. 
No  particular  attempt  is  made  to  discuss  the  legal  problems  involved.  ^ 
Various  recommendations  are  made  for  remedial  action,  including  a 
recommendation  for  further  study  by  appropriate  non-govemmental 
agencies,  “divorced  as  far  as  possible  from  partisan  pohtics,  of  laws  such 
as  the  Administrative  Procedures  [sic]  Act,  the  Atomic  Energy  Act,  the 
Federal  Communications  Act,  and  numerous  others  which  now  restrict 
the  flow  of  information  to  the  people.” 

As  might  be  expected,  the  report  stresses  access  to  government  in¬ 
formation  by  the  press.  Mr.  Raymond  states  at  page  5  that 

“No  such  freedom  was  ever  guaranteed  to  those  two  other  great  media  of 
public  information,  radio  and  television,  as  was  guaranteed  the  press.  They 
were  not  invented  when  the  Constitution  was  written.  Their  ultimate  value, 
if  ever  set  free  from  some  governmental  restraints  of  dubious  value  in  the 
Federal  Communications  Act,  can  hardly  be  imagined.” 

Toward  the  end  of  the  report,  at  pp.  40-42,  specific  attention  is  given  to 
radio  and  television.  The  writer  takes  a  rather  deprecating  attitude 
toward  radio  and  television  as  compared  with  the  press  and  the  printed 
word  generally.  He  does  suggest,  however,  that  local  radio  stations 


*  See  Cross,  The  People’s  Right  to  Know,  reviewed  in  13  F.C.Bar  J.  138. 
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should  be  just  as  free  as  newspapers  in  reporting  and  commenting  on  the 
news,  stating  that  “Government  power  for  renewable  licensing  now  re¬ 
strains  them.”  This  is  followed  by  a  comment  on  the  Lamb  case,  which 
is  now  sub  judice. 

Eighth  Annual  Report  of  the  Australian  Broadcasting  Control  Board 

The  subject  of  radio  regulation  in  Austraha  was  discussed  in  an 
earher  issue  of  the  Bar  Journal.  ^  The  Eighth  Annual  Report  of  the 
Austrahan  Broadcasting  Control  Board,^  covering  the  year  ending  June 
30, 1956,  brings  matters  up  to  date.  A  good  many  changes  have  occurred 
in  the  period  since  the  previous  article  was  written.  A  new  basic  statute, 
the  Broadcasting  and  Television  Act  1956,  was  approved  on  June  20  and 
came  into  effect  July  1.  It  amends  the  earlier  statutes  in  considerable 
detail. 

One  change  is  in  the  field  of  administrative  procedure.  Whereas  the 
Board  previously  has  held  no  formal  hearings,  the  new  Act  requires  it  to 
hold  a  “public  inquiry”  on  all  apphcations  for  new  licenses.  Hearings  are 
also  required  before  a  renewal  of  hcense  may  be  denied. 

It  was  noted  in  the  previous  article  (14  F.C.Bar  J.  125)  that  there 
was  a  hiatus  in  the  statutes  as  far  as  changes  in  control  of  corporate 
hcensees  were  concerned.  This  has  now  been  closed  up  with  a  provision 
that  “substantial  changes  in  the  beneficial  ownership  of  the  shares  in  the 
company”  will  not  be  made  without  Government  approval. 

Changes  have  also  been  made  in  the  “pohtical  broadcast”  section 
of  the  statute.  No  licensee  is  required  to  broadcast  political  matter  during 
election  campaigns,  or  to  broadcast  or  televise  any  matter  free  of  charge, 
but  if  a  licensee  broadcasts  or  televises  “election  matter,”  as  defined  in  the 
statute,  during  the  “election  period”  ( the  period  commencing  on  the  day 
of  the  issue  of  the  writ  for  an  election  and  ending  at  midnight  on  the 
Wednesday  before  the  election)  he  must  give  reasonable  opportunities 
to  all  political  parties  contesting  the  election  which  were  represented  in 
the  last  Parhament. 

The  Board  has  a  good  deal  more  direct  authority  over  programming 
under  the  new  Act  than  it  previously  had,  and  also  more  than  Ae  F.C.C. 
possesses.  The  Government’s  attitude  on  the  subject  was  expressed  by 
the  Postmaster-General  (the  ultimate  authority  in  the  radio-television 
field)  in  his  speech  on  second  reading  of  the  new  bill: 

"The  general  attitude  of  successive  governments  to  the  presentation  of 
the  programmes  of  the  commercial  broadcasting  service  has  been  to  encourage 
the  principle  of  self-regulation  by  hcensees  and  the  Government  considers  that 
this  attitude  should,  with  some  qualification,  prevail  also  in  the  case  of  tele¬ 
vision.  However,  die  Royal  Commission  on  Television  considered  that  self- 

‘  14  F.C.Bar  J.  123. 

*  The  Report  is  a  72-page  document,  each  page  measuring  6%*  by  10%”. 
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regulation  would  not  be  sufiBcient  to  seciure  that  commercial  television  pro¬ 
grammes  would  be  of  suitable  standard  to  satisfy  the  public.  The  Commission 
recommended  a  reserve  of  authority  to  ensure  ‘that  commercial  programmes 
will,  in  the  broadest  sense,  serve  the  public  interest.’  With  those  considerations 
in  mind,  the  Government  proposes,  in  the  new  section  60,  under  clause  40,  that 
a  licensee  should  be  required  to  provide  programmes  which  comply  with 
standards  determined  by  the  Board,  and  to  vary  his  programmes,  if  so  directed 
by  the  Board,  so  that  they  shall  conform  with  those  standards.  I  am  glad  to 
iiiform  the  House  that  the  Board  has  already,  in  consultation  with  the  Ucensees 
and  advertisers,  made  very  substantial  progress  with  the  formulation  of  stand¬ 
ards  for  commercial  television  programmes,  including  advertising  matter.  It 
will  be  the  duty  of  the  Board  to  ensure  that  the  standards  are  complied  with 
in  every  respect,  and  the  Board  is  taking  appropriate  steps  in  this  regard. 

“The  Government  believes  that  the  basic  objective  of  achieving  proper 
standards  of  quality  in  television  programmes  can  be  realized  in  this  way. 
Licensees  should  have  the  utmost  possible  freedom  to  run  their  businesses  con¬ 
sistent  with  the  public  interest  and  the  nature  of  the  medium,  but  it  is  essential 
to  ensure  that  television  programmes  are  of  a  proper  standard.  I  do  not  want 
to  leave  any  possibility  of  misunderstanding  here.  The  responsibility  for  en¬ 
suring  that  television  programmes  are  of  a  proper  standard  is  being  imposed 
on  the  Australian  Broadcasting  Gontrol  Board,  which  recently  was  strengthened 
with  this  objective  in  view.  This  will  be  a  very  difficult  and  sometimes  an 
invidious  task.  While  the  Government  expects  the  Board  to  discharge  its 
duties  in  this  field  fearlessly,  it  does  not  believe  that  this  necessarily  will  involve 
bureaucratic  controls  and  interference  with  private  enterprise.  It  believes  that 
it  can  be  achieved,  in  co-operation  with  licensees,  by  the  formulation  of  proper 
standards  of  quality  and  their  sensible  and  reasonable  application  in  practice. 
This  means  that  the  maximum  amount  of  self-regulation  will  be  secured.  But 
I  wish  to  make  it  clear  that  the  Government  will  stand  behind  the  Board  in  its 
administration  and  will  not  tolerate  any  abuse  of  the  new  medium  by  licensees 
or  advertisers  or  any  one  else.  This  is  a  matter  of  vital  importance  which  I 
know  has  caused  considerable  public  concern.  I  give  an  unqualified  assurance 
that  every  eflFort  will  be  made  to  ensure  not  only  that  television  will  not  cause 
any  harm  to  the  people  of  Australia,  but  that  it  will,  as  far  as  practicable,  be 
a  positive  benefit.” 

The  section  of  the  Act  referred  to  (now  Section  99)  provides  that 

“(1)  A  licensee  shall  provide  programmes  and  shall  supervise  the  broad¬ 
casting  or  televising  of  programmes  from  his  station  in  such  manner  as  to  en¬ 
sure,  as  far  as  practicable,  that  the  programmes  are  in  accordance  with  standards 
determined  by  the  Board. 

“(2)  If  the  programmes  broadcast  from  a  commercial  broadcasting  station 
or  televised  from  a  commercial  television  station  are  not,  in  whole  or  in  part, 
in  accordance  with  the  standards  determined  by  the  Board,  the  licensee  shall, 
if  so  directed  by  the  Board,  vary  the  programmes  so  that  they  shall  conform 
with  those  standards.” 

The  Board  also  has  express  powers  of  censorship  over  matter  “of  an  ob¬ 
jectionable  nature,”  including  advertisements.  The  Board  has  prescribed 
detailed  standards,  somewhat  resembling  the  NARTB  Code,  to  which 
broadcasters  are  expected  to  adhere  and  which  the  licensees  of  the  new 
television  stations  in  Australia  accepted  with  only  one  or  two  objections. 

Two  provisions  of  the  statute  are  of  particular  interest.  Section  115 
provides  that  television  stations  shall  not  televise,  either  directly  or  by 
means  of  film,  recording,  or  otherwise,  the  whole  or  part  of  a  sporting 
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event  or  other  entertainment  held  in  Australia,  after  enactment  of  the 
statute,  in  a  place  to  which  a  charge  is  made  for  admission,  if  the  images 
of  the  sporting  event  or  other  entertainment  originate  from  the  use  of 
equipment  outside  that  place.  It  may  be  noted  that  the  section  does  not 
apply  to  radio  stations,  and  an  amendment  moved  by  the  Opposition, 
which  would  have  brought  radio  stations  under  the  prohibition,  was 
defeated  in  the  House.  The  amendment  was  put  forward  on  the  ground 
that  certain  broadcasting  stations  in  Sydney  had  been  transmitting  horse¬ 
race  commentaries  from  outside  the  course.  The  Government  did  not 
accept  the  amendment  as  it  did  not  wish  to  interfere  with  an  established 
practice  which  had  proved  satisfactory  for  all  concerned.®  The  Board’s 
standards  provide  further  that  information  on  betting  or  betting  odds,  in¬ 
cluding  totalisator  dividends,  in  respect  of  race  meetings,  should  not  be 
televised  prior  to  the  conclusion  of  the  last  event  on  the  program  of  the 
meeting,  and  that  advertisements  soliciting  business  concerning  forecasts 
of  results  of  sporting  events  should  not  be  televised. 

Another  interesting  clause  in  the  statute  states  that  “A  hcensee  shall 
not,  without  reasonable  cause,  discriminate  against  any  person  applying 
for  the  use  of  his  advertising  service.” 

The  Board’s  operations  remain  on  a  small  scale.  The  Board  has  three 
full-time  and  two  part-time  members,  but  one  full-time  position  was 
vacant  throughout  fiscal  1956  and  the  Government  on  June  14  invited 
apphcations  for  appointment  from  electronically-trained  British  subjects. 
TTie  Board  held  o^y  sixteen  regular  meetings  during  the  year,  in  addition 
to  one  held  in  connection  with  a  convention  of  the  Australian  Federation 
of  Commercial  Broadcasting  Stations,  and  it  received  no  requests  for 
approval  of  transfer  of  control  during  the  entire  year. 

'  Information  from  Bulletin  of  the  European  Broadcasting  Union. 
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BAR  ASSOCIATION  SECTION 

Digests  of  Minutes  of  Executive  Committee 

Meetings 

112th  Meeting 

The  112th  meetine  of  the  Executive  Committee  was  held  on  Thurs¬ 
day,  April  12,  1956.  Those  in  attendance  were:  George  O.  Sutton,  Presi¬ 
dent,  Howard  J.  Schellenberg,  Jr.,  Treasurer,  Jeremiah  Courtney,  Thomas 
W.  Wilson,  Donald  C.  Beelar,  Henry  G.  Fischer,  Robert  M.  Booth,  Jr., 
and  Norman  E.  Jorgensen,  Assistant  Secretary.  Also  present  were  Vernon 
L.  Wilkinson  and  Daryal  A.  Myse. 

Robert  Booth  reported  on  antenna  farm  and  tall  tower  matters. 
Messrs.  Wilkinson  and  Myse,  Chairmen  of  the  Broadcast  and  Non-broad¬ 
cast  Divisions  of  the  Practice  and  Procedure  Committee,  participated  in 
this  discussion,  as  did  Mr.  Beelar.  Mr.  Beelar’s  concern  centered  about  the 
eflFect  of  the  Commission’s  tall  tower  proposed  rule  making  with  specific 
reference  to  its  application  to  AM  and  FM  facilities  as  well  as  television. 
The  participants  in  this  discussion  agreed  that  the  Commission’s  proposal 
affected  any  structure  over  which  the  F.C.C.  has  cognizance.  Mr.  Booth 
commented  to  the  effect  that  the  impact  on  AM  and  FM  may  not  be  too 
great  since  there  are  not  many  structures  that  exceed  500  feet  in  these 
categories.  After  considerable  discussion,  it  was  agreed  that  the  problems 
to  which  the  discussion  was  directed  have  no  answers  readily  apparent 
at  this  time.  The  purport  of  the  discussion  was  to  determine  whedier  or 
not  FCBA,  as  an  Association,  should  do  anything  with  respect  to  the 
Commission’s  tall  tower  proposed  rule  making  proceeding  at  this  time. 
The  President  concluded  that  for  the  present  it  appeared  to  be  advisable 
to  refer  the  matter  to  the  Practice  and  Procedure  Committee  Chairmen, 
and  they  are  to  report  further  to  the  Executive  Committee  at  the  next 
meeting  of  the  Executive  Committee  to  be  held  on  May  10,  1956. 

Upon  motion  by  Mr.  Booth,  seconded  by  Mr.  Courtney,  and  carried, 
the  following  applicants  for  membership  were  accepted:  Edward  O. 
Ansell,  Jerome  S.  Boros,  Frank  C.  Dunbar,  Jr.,  Jeremiah  T.  Riley,  and 
Thurman  A.  Whiteside. 

President  Sutton,  in  the  absence  of  Mr.  Mott,  gave  a  comprehensive 
report  on  the  activities  of  the  Outing  Committee  looking  toward  tentative 
plans  for  the  fall  outing  of  the  FCBA.  In  the  discussion  that  ensued, 
there  was  considerable  favorable  comment  holding  toward  the  view  of 
having  only  one  ofiBcial  outing  during  the  year.  However,  there  was  con¬ 
siderable  sentiment  for  a  spring  outing,  particularly  among  younger 
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members  and  those  who  play  golf.  As  a  consequence,  Mr.  Schellenberg 
moved,  Mr.  Wilson  seconded,  and  it  was  carried  that  the  spring  outing 
would  be  continued  provided  those  members  who  are  interested  make 
it  a  completely  self-sustaining  affair.  President  Sutton  stated  that  he 
would  report  this  Executive  Committee  action  to  Harold  Mott,  Chairman 
of  the  Outing  Committee. 

President  Sutton  reported  that  Frank  Fletcher  has  been  appointed 
to  represent  the  FCBA  in  matters  that  look  toward  the  establishment  of 
new  quarters  for  the  F.C.C.  These  matters  are  apparently  in  a  formative 
stage,  and  Fletcher  will  ask  for  assistance  at  a  later  date  when  it  appears 
serious  consideration  is  given  to  this  matter.  President  Sutton  also  re¬ 
ported  that  he  had  contacted  the  NARTB  on  this  subject,  and,  at  this 
reading,  it  appears  they  will  assist  in  this  project. 

Mr.  Beelar  discussed  some  of  the  problems  the  Safety  and  Special 
Radio  Service  practitioner  runs  into  in  his  daily  practice  before  the  F.C.C. 
Mr.  Beelar  stated  that  the  least  the  Commission  should  do  is  to  issue 
public  releases  on  all  land  station  grants  made  by  the  Safety  and  Special 
Radio  Services  Bureau.  After  considerable  discussion  of  the  practitioner’s 
relationships  with  the  Commission’s  staff  in  this  field  of  radio  practice, 
President  Sutton  appointed  Messrs.  Beelar  and  Myse  to  conduct  informal 
conferences  with  the  F.C.C.  looking  toward  an  improvement  in  furnishing 
practitioners  with  information.  No  action  was  to  be  taken  by  Messrs. 
Beelar  and  Myse  on  an  official  basis,  and  they  are  to  report  back  to  the 
Executive  Committee  regarding  the  advisability  of  further  action  by 
FCBA  on  a  more  formal  basis.  Messrs.  Beelar  and  Myse  were  also  in¬ 
structed  to  consider  possible  cooperation  with  the  FCBA  Legislative 
Committee  looking  toward  appearances  before  the  Senate  Appropriation 
Committee  in  order  that  the  F.C.C.  might  be  furnished  with  additional 
funds  in  order  to  engage  a  proper  staff  to  accomplish  the  objectives  the 
Safety  and  Special  Radio  Service  practitioners  have  in  mind. 

Mr.  Jorgensen  brought  to  the  President’s  attention  that  the  Secretary 
of  FCBA  had  been  furnished  with  a  copy  of  the  “Summary  of  Action 
Taken  by  the  House  of  Delegates”  at  its  1956  midyear  meeting  at  Chicago, 
Illinois,  on  February  20  and  21.  President  Sutton  stated  that  the  Secretary 
is  to  acknowledge  receipt  of  this  document  and  that  the  Secretary  submit 
the  report  to  Percy  Russell  for  comments  and/ or  suggestions.  The  Secre¬ 
tary  is  to  report  any  such  comments  and/or  suggestions  back  to  the 
Executive  Committee. 

1 1 3th  Meeting 

The  113th  meeting  of  the  Executive  Committee  was  held  Thursday, 
May  10,  1956.  Those  in  attendance  were:  George  O.  Sutton,  President, 
Howard  J.  Schellenberg,  Jr.,  Treasurer,  Donald  C.  Beelar,  George  S. 
Smith,  Robert  M.  Booth,  Jr.,  Jeremiah  Courtney,  W.  Theodore  Pierson, 
Thomas  W.  Wilson,  and  Verne  R.  Young.  Also  present  were  Harold  E. 
Mott,  Chairman  of  the  Outing  Committee,  Benedict  P.  Cottone,  Chair- 
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man,  and  Daryal  A.  Myse  of  the  Revision  of  Rules  Committee,  and  Vernon 
L.  Wilkinson,  Chairman  of  the  Broadcast  Subcommittee. 

The  Treasurer  reported  that  a  $500  U.  S.  Savings  Bond,  Series  G, 
would  be  maturing  soon  and  asked  for  instructions  as  to  what  to  do  with 
the  money.  After  discussion,  Mr.  Courtney  moved  that  the  proceeds  of 
the  Bond  be  collected  upon  maturity  and  invested  in  building  and  loan 
stock  at  3  per  cent  interest  or  more  if  obtainable.  Motion  seconded  and 
carried. 

Mr.  Mott,  Chairman  of  the  Outing  Committee,  gave  a  detailed  report 
as  to  various  places  available  for  the  Fall  Outing,  the  type  of  facilities 
available,  and  the  cost  of  utilizing  each.  The  question  of  whether  or  not 
the  Fall  Outing  should  be  held  was  discussed  at  some  length.  The  ques¬ 
tion  of  restricting  the  number  of  guests  was  discussed. 

Mr.  Pierson  moved  that  the  Annual  Outing  be  held  but  that  at¬ 
tendance  be  limited  to  members  of  the  association  and  guests  of  the 
association  such  as  Commission  members,  department  heads,  and  mem¬ 
bers  of  the  judiciary.  Mr.  Booth  seconded  the  motion. 

After  further  discussion  on  the  question  of  guests,  Mr.  Smith  moved 
that  the  Outing  Committee  be  authorized  to  make  arrangements  to  have 
the  outing  at  the  Congressional  Country  Club  on  October  2,  1956,  subject 
to  later  approval  by  the  Executive  Committee  of  a  plan  to  be  submitted 
by  tlie  Outing  Committee,  which  would,  in  effect,  limit  attendance  to 
members  of  the  Association,  consulting  engineers,  members  of  the  bar  and 
appropriate  representatives  of  the  Commission,  the  latter  to  be  invited  by 
the  Association.  Motion  seconded  by  Mr.  Booth  and  carried. 

Mr.  Schellenberg  presented  to  the  Committee  a  report  on  the  cost 
of  operation  and  revenues  of  the  Association  for  the  past  five  years, 
together  with  a  proposed  budget  for  the  year  1956  and  estimated  or  ex¬ 
pected  revenues. 

Various  methods  of  financing  the  cost  of  operation  of  the  Association 
were  discussed,  such  as  profits  from  the  Annual  Outing  and  raising  the 
annual  dues. 

After  lengthy  discussion,  it  was  concluded  that  the  largest  annual 
unpredictable  expense  was  the  cost  of  printing  the  Journal.  Mr.  Booth 
suggested  that  since  the  cost  of  printing  the  Bar  Journal  was  dependent 
upon  the  length  and  frequency  of  issue  that  we  set  up  some  standards 
for  the  Journal.  It  was  the  sense  of  the  Executive  Committee  that  it 
did  not  have  suflBcient  information  to  vote  on  the  proposed  budget.  The 
Treasurer  and  the  Journal  Committee  were  requested  to  make  a  study  of 
the  matter  and  submit  to  the  Executive  Committee  a  proposed  budget  for 
printing  the  Bar  Journal.  The  Journal  may  contain  advertising. 

Mr.  Pierson  reported  that  he  had  made  a  study  of  the  Canons  of 
Ethics  of  the  FCBA  and  the  ABA,  but  stated  that  he  was  not  yet  ready 
to  recommend  any  specific  changes  in  the  present  canons  of  ethics.  He 
mentioned  the  possibility  of  reviewing  the  canons  of  ethics  with  a  view 
to  making  them  applicable  not  only  to  the  members  of  the  profession  but 
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also  to  the  members  of  the  Commission  and  Examiners.  The  President 
appointed  Mr.  Donald  Beelar  and  Mr.  Thomas  W.  Wilson  to  assist  Mr. 
Pierson  in  his  study  of  the  Canons  of  Ethics. 

Mr.  Beelar  called  attention  to  the  pendency  of  hearings  on  House 
Resolution  462  on  administrative  procedure  and  practice.  Mr.  Sutton  will 
ask  the  Legislative  Committee  to  look  into  this  matter  and  report  back 
to  the  President  and  the  Executive  Committee. 

Mr.  Vernon  L.  Wilkinson  reported  on  the  proposed  rule  applicable 
to  tall  towers.  He  reported  that  there  was  conflict  between  CAA,  aviation 
interests  and  military  on  the  one  hand,  and  the  broadcasting  industry 
on  the  other.  He  reported  that  this  conflict  appeared  to  be  more  a  matter 
of  substance  and  policy  in  compromising  these  conflicting  interests  and 
not  a  matter  of  practice  and  procedure.  Therefore,  no  comments  should 
be  filed  by  the  Committee  on  Practice  and  Procedure.  Upon  motion  by 
Mr.  Pierson,  duly  seconded  and  carried,  the  recommendation  of  the  Com¬ 
mittee  on  Practice  and  Procedure  was  accepted. 

Mr.  Cottone,  Chairman  of  the  Committee  on  Revision  of  the  Com¬ 
missions  Rules,  gave  a  lengthy  report.  His  Committee  has  been  regularly 
working  with  the  Commission  staff.  Many  of  the  suggestions  of  the  Com¬ 
mittee  have  been  used  by  the  Commission  staff.  Mr.  Cottone  reported 
that  at  the  April  26,  1956,  conference  with  the  Commission  staff,  there 
appeared  to  be  considerable  dissatisfaction  with  the  written  procedure 
provisions  of  Section  1.841  of  the  Commissions  Rules  of  Practice  and 
Procedure,  and  that  the  Commission  would  like  to  have  an  expression 
of  views  from  the  Association. 

Upon  motion  by  Mr.  Beelar,  duly  seconded  and  carried,  it  was  re¬ 
solved  that  Mr.  Cottone  be  authorized  to  advise  the  Commission  that  it 
is  the  sense  of  the  Executive  Committee  of  FCBA  that  the  mandatory 
requirement  of  written  hearing  now  provided  in  Section  1.841  of  the 
Commission’s  Rules  be  abolished. 


114th  Meeting 

The  114th  Meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  held  June  28,  1956,  in  the  Executive 
Room  of  the  Willard  Hotel.  Those  in  attendance  were:  George  O.  Sutton, 
President,  George  S.  Smith,  William  G.  Koplovitz,  Donald  G.  Beelar, 
Henry  G.  Fischer,  Jeremiah  Courtney,  and  Veme  R.  Young.  Also  present 
were:  Benedict  P.  Cottone,  Chairman  of  the  Revision  of  Commission 
Rules  Committee,  Daryal  A.  Myse,  Chairman  of  the  Non-Broadcast  Sub¬ 
committee,  Paul  Dobin,  Broadcast  Subcommittee,  Eliot  C.  Lovett,  Chair¬ 
man,  Professional  Ethics  and  Grievances. 

Upon  motion  of  Mr.  Smith,  duly  seconded  by  Mr.  Beelar,  and  carried, 
the  foUowing  applications  for  membership  in  the  Federal  Communica- 


Journal  of  the  Federal  Communications  Bar  Association  145 


tions  Bar  Association  were  approved,  eflFective  as  of  July  1, 1956:  Edward 
J.  Gorman,  Jr.,  John  B.  Poindexter,  and  W.  Barrett  McDonnell. 

Mr.  Benedict  P.  Cottone,  Chairman  of  the  Committee  on  Revision  of 
Commission’s  Rules,  submitted  to  the  members  of  the  Executive  Com¬ 
mittee  F.C.C.  StafiF  Draft,  Draft  of  Proposed  Amendment  of  Part  I,  Rules 
of  Practice  and  Procedure,  Subparts  A,  B,  C,  D,  and  E,  and  distributed 
Comments  of  FCBA  Committee  for  Revision  of  Rules  on  Subpart  D 
( Mimeo.  24335 )  of  F.C.C.  StafF  Draft  transmitted  March  13,  1956. 

Mr.  Cottone  gave  a  lengthy  report  on  the  activities  of  his  committee 
and  the  problems  it  faces.  He  reported  that  it  was  the  plan  of  the  Com¬ 
mission’s  staflF  to  submit  the  amended  Rules  to  the  Commission  for  action 
in  July  and  that  proposed  rule  making  might  issue. 

Mr.  Beelar  moved  that  the  President  contact  the  General  Counsel 
of  the  Commission  and  request  that  the  amended  Rules  be  not  submitted 
to  the  Commission  or  published  until  after  September  15,  1956,  to  permit 
the  FCBA  an  adequate  opportunity  to  consider  the  draft  and  submit 
comments.  Motion  seconded  by  Mr.  Fischer,  and  carried. 

Mr.  Smith  moved  that  the  members  of  the  Executive  Committee, 
as  well  as  the  Practice  and  Procedure  Committee,  submit  to  Mr.  Cottone 
on  or  before  July  20,  1956,  any  comments,  suggestions,  or  proposed  re¬ 
visions  of  the  proposed  Rules  so  that  Mr.  Cottone  can  correlate  such 
suggested  changes  in  order  that  they  may  be  taken  up  at  a  later  meeting 
of  the  Executive  Committee,  probably  subsequent  to  August  1st.  Motion 
seconded  by  Mr.  Beelar,  and  carried. 

Mr.  Koplovitz  moved  that  the  President  be  elected  delegate  to  the 
American  Bar  Association  House  of  Delegates  for  1957.  Motion  seconded 
by  Mr.  Smith,  and  carried. 


115th  Meeting 

The  115th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  held  September  13,  1956,  in  the  Execu¬ 
tive  Room  of  the  Willard  Hotel.  Those  in  attendance  were:  George  O. 
Sutton,  President,  George  S.  Smith,  Donald  Beelar,  Howard  Schellenberg, 
Jeremiah  Courtney,  Henry  Fischer,  Norman  Jorgensen,  and  Verne  R. 
Young.  Also  present  were:  Benedict  P.  Cottone,  Chairman  of  the  Re¬ 
vision  of  Commission  Rules  Committee,  Daryal  A.  Myse,  Chairman  of 
the  Non-Broadcast  Subcommittee,  Vernon  Wilkinson,  Chairman  of  the 
Broadcast  Subcommittee,  and  Phihp  Baker  for  the  Outing  Committee. 

The  Secretary  was  requested  to  check  with  the  Chairman  of  the 
Membership  Committee  to  determine  whether  there  were  any  applica¬ 
tions  for  membership  which  could  be  processed  and  approved,  prior  to 
the  outing  scheduled  for  October  2nd.  If  any  are  approved  they  should 
be  ofFered  tickets  to  the  outing. 

Mr.  Philip  Baker  of  the  Outing  Committee  gave  a  rather  detailed 
report  on  the  plans  for  the  outing  scheduled  for  October  2nd.  The  actual 
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cost  of  the  dinner,  plus  refreshments,  would  amount  to  about  $7.00  or 
$7.50  each,  and  the  excess  should  take  care  of  the  invited  guests  which 
numbered  43. 

Mr.  Beelar  moved  that  all  members  of  the  Association,  regardless  of 
sex,  and  all  members  of  the  Commission,  heads  of  departments,  and 
executives,  regardless  of  sex,  be  invited  to  the  Fall  Outing.  Mr.  Fischer 
seconded  the  motion,  and  upon  a  vote  the  motion  failed  to  carry. 

President  Sutton  reported  that  he  had  conferred  with  Mr.  Warren  E. 
Baker  about  the  proposed  amendment  to  the  Commission  s  Rules  and  that 
he  was  reluctant  to  withhold  presentation  of  the  amended  Rules  to  the 
Commission.  Mr.  Sutton  further  reported  that  he  had  then  written  to  the 
Chairman  of  the  F.C.C.  who  answered  his  letter  by  stating  that  no  action 
had  been  taken  on  the  Bar  Association  s  request  for  a  delay  in  the  presen¬ 
tation  of  the  amended  Rules  but  suggested  that  the  Bar  Association  get 
its  comments  in  to  the  Commission  as  soon  as  possible. 

Mr.  Cottone  reported  that  he  had  held  a  meeting  of  the  Committee 
on  Revision  of  Commission  Rules  and  that  they  had  considered  all  written 
comments  which  had  been  submitted  to  them  by  the  membership.  He 
reported  that  the  comments  submitted  by  Mr.  Donald  Beelar  were  the 
most  comprehensive  of  any  submitted. 

Mr.  George  Smith  moved  that  the  Committee  on  the  Revision  of 
Rules  be  authorized  by  the  Executive  Committee  to  transmit  to  the 
Chairman  of  the  Rules  Committee  at  the  F.C.C.  all  comments  received 
with  respect  to  Part  I  of  the  Commission’s  Rules  and  all  Subparts  thereof, 
so  that  the  Commission’s  Committee  will  be  fully  informed  not  only  as 
to  the  comments  of  the  Rules  Committee  but  also  as  to  all  comments 
which  it  has  received  from  members  of  the  Executive  Committee  or  mem¬ 
bers  of  the  Association.  In  other  words,  all  comments  received  by  the 
Committee  on  Revision  of  Commission  Rules  are  to  be  transmitted  to  the 
Commission.  The  motion  was  seconded  by  Mr.  Beelar,  and  carried. 

The  question  of  unauthorized  practice  of  law  was  discussed.  Mr. 
Schellenberg  moved  that  Mr.  Cottone,  Chairman  of  the  Committee  on 
the  Revision  of  Rules,  be  authorized  to  represent  to  the  Commission  that 
it  is  the  feehng  of  the  Executive  Committee  that  proposed  Rule  1.21(a) 
should  be  revised  to  conform  to  Section  4(j)  of  the  Act  without  regard 
to  the  formal  or  informal  nature  of  the  proceeding.  The  motion  was  sec¬ 
onded  by  Mr.  Beelar,  and  carried. 

Mr.  Courtney  moved  that  the  Executive  Committee  express  the  view 
that  the  text  of  Rule  1.21(b)  and  (c)  as  proposed  in  the  amended  Rules, 
is  objectionable,  and  that  where  an  office  or  bureau  of  the  Commission  is 
a  proper  party  to  any  proceeding,  such  office  or  bureau  should  be  repre¬ 
sented  by  an  attorney.  The  motion  was  seconded  by  Mr.  Schellenberg, 
and  carried. 

Mr.  Smith  moved  that  Mr.  Sutton  represent  the  FCBA  at  the  F.C.C. 
meeting  on  September  20,  1956,  and  all  other  meetings  held  on  the  sub- 
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ject,  on  UHF  research  and  development  programming.  The  motion  was 
seconded  and  carried. 

President  Sutton  suggested  that  at  the  next  meeting  the  Executive 
Committee  might  discuss  the  question  of  whether  or  not  lawyers  at  the 
F.C.C.  should  be  permitted  to  be  members  or  associate  members  of  the 
Bar  Association.  He  also  suggested  that  consideration  be  given  to  the 
question  of  increasing  the  size  of  some  of  the  committees,  such  as  the 
Practice  and  Procedure  Committee.  In  some  instances  a  change  in  the 
size  of  a  committee  would  require  an  amendment  to  the  By-Laws. 

1 1 6th  Meeting 

The  116th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  held  October  10,  1956,  in  the  Caucus 
Room  of  the  Willard  Hotel.  Those  in  attendance  were:  George  O.  Sutton, 
President,  George  S.  Smith,  Henry  Fischer,  Thomas  W.  Wilson,  Robert 
M.  Booth,  Norman  Jorgensen,  Howard  J.  Schellenberg,  Jr.,  and  Verne  R. 
Young.  Also  present  were:  Harold  Mott,  Chairman  of  the  Annual  Outing 
Committee,  and  Theodore  Baron,  Chairman  of  the  Committee  on  Revision 
of  the  Constitution  and  By-Laws. 

Mr.  Harold  Mott  presented  a  report  on  the  Fall  Outing.  Upon 
motion  of  Mr.  George  Smith,  duly  seconded  and  carried,  the  Treasurer 
was  authorized  to  pay  the  bill  rendered  by  the  Congressional  Country 
Club  in  the  amount  of  $2,593.63. 

The  Treasurer,  Mr.  Schellenberg,  reported  that  two  U.  S.  Savings 
Bonds,  Series  G  and  Series  F,  had  matured  and  were  due  and  payable. 
He  further  reported  that  his  investigation  revealed  that  the  Hyattsville 
Building  Association  was  paying  3.6  per  cent  interest,  which  was  the 
highest  of  any  known  to  him.  Upon  motion  by  Mr.  George  Smith, 
seconded  by  Mr.  Robert  M.  Booth,  Mr.  Schellenberg  was  authorized  to 
cash  the  bonds,  and  on  motion  by  Mr.  Wilson,  seconded  by  Mr.  Booth,  he 
was  authorized  and  instructed  to  deposit  the  proceeds  with  the  Hyatts¬ 
ville  Building  Association. 

Mr.  Theodore  Baron  gave  a  detailed  report  and  recommendations  of 
the  Committee  on  Revision  of  the  Constitution  and  By-Laws.  The  Com¬ 
mittee  recommended  that  the  Constitution  and  By-Laws  be  amended 
to  add  the  Assistant  Secretary  as  a  voting  member  of  the  Executive  Com¬ 
mittee. 

The  By-Laws  presently  provide  that  there  shall  be  six  members  on 
each  Standing  Committee.  Some  committees  had  more  members  this 
year.  The  Committee  has  canvassed  the  Chairmen  of  the  various  com¬ 
mittees  and  most  of  them  recommended  no  more  than  six  members.  The 
Committee  on  Revision  of  the  Constitution  and  By-Laws  recommends 
that  Article  5  of  the  By-Laws  be  changed  to  provide  for  the  number  of 
members  recommended  by  the  respective  committee  chairmen. 
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Mr.  Booth  suggested  that  the  Executive  Committee  pass  this  subject 
until  next  month;  that  the  Committee  on  Revision  of  the  Constitution 
and  By-Laws  continue  its  study  and  submit  a  written  report  to  the  Execu¬ 
tive  Committee  at  the  next  meeting. 

Mr.  Harold  Mott,  Chairman  of  the  Outing  Committee,  recommended 
that  Mr.  Alfred  C.  Cordon,  Jr.,  who  had  been  most  active  in  arranging 
this  year’s  outing,  be  made  Chairman  of  the  Outing  Committee  next  year. 
Mr.  Mott  also  recommended  that  the  Federal  Communications  Bar  As¬ 
sociation  purchase  jerseys  and  baseball  uniforms  for  the  baseball  team 
and  that  the  necessary  funds  be  appropriated. 

Upon  motion  of  Mr.  Wilson,  duly  seconded  and  carried,  it  was  voted 
that  $100.00  of  the  proceeds  of  the  Annual  Outing  be  ear-marked  for 
such  baseball  equipment  as  may  be  needed  for  the  1957  season,  and  that 
the  Captain  of  the  Baseball  Team  be  authorized  to  make  such  purchases 
and  the  Treasurer  be  authorized  to  pay  the  bill  for  such  purchases  within 
the  next  sixty  days.  Mr.  Booth  voted  “no.” 

The  President  suggested  that  the  Chairman  of  the  Annual  Meeting 
and  the  Chairman  of  the  Annual  Dinner  be  invited  to  the  next  meeting 
and  that  they  be  prepared  to  make  a  report  to  the  Executive  Committee. 


